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• There is a split in the circuits as to what is meant by the exercise of jurisdiction.
Some circuits have taken the position that so long as another federal agency
exercises any safety and health jurisdiction over a specific workplace, OSHA is
then preempted from enforcement in any area of that workplace. Other circuits
have held that, if there are specific workplace safety and health conditions that
are not regulated by another federal agency — even if it could have done so —
then OSHA may go into any unregulated nook and cranny in order to enforce
OSH Act safety and health jurisdiction. The Supreme Court elected not to
resolve this issue in Chao v. Mallard Bay Drilling, Inc., 534 U.S. 235,
241n.7(2002), so the matter is still undecided.

• Needless to say, OSHA adopts the nook and cranny interpretation as it enlarges
its jurisdiction into areas that would otherwise be preempted under Section
4(b)(1).
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only to the extent that NRC is willing to allow OSHA to exercise jurisdiction
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– The MOU notes that the “safety record of NRC-licensed nuclear power
plants is such that OSHA inspection at these facilities are conducted
normally as a result of accidents, fatalities, referrals, or worker complaints.”

– OSHA Compliance Safety and Health Officers (CSHOs) simply do not have
the expertise to conduct such inspections.

– Despite the MOU, NRC has not shown a great willingness to refer OSHA to
conduct an inspection at NRC-licensed facilities.

– As a result of its first attempt to cite a nuclear power plant, OSHA now
knows that it is likely to face a jurisdictional challenge to future inspections
at the outset.

11



© Morgan, Lewis & Bockius LLP 12



© Morgan, Lewis & Bockius LLP 13



© Morgan, Lewis & Bockius LLP

.
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Do not violate the warrant
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• Electrical Power Generation, Transmission and Distribution (Subpart R—Section 1910.269)

• Subpart V of OSHA’s Construction Standards (Sections 1926.950 to 1926.960)

– OSHA is in the process of updating and revising this rule with the projected publication date for the final rule
to be May 2012 (most likely this deadline will be extended)

– This rule will also revise several general industry requirements “primarily affecting electric transmission and
distribution work, including provisions on electrical protective equipment and foot protection” according to
OSHA’s latest regulatory agenda

• Subpart S—Electrical (Sections 1910.301 to 1910.399)

• Lock-out/Tag-out Standard (Section 1910.147)

• Walking-Working Surfaces Standard (Subpart D)

– OSHA is in the process of updating and revising this rule. A second NPRM was issued in May 2010, the
public hearing was held in January 2011, and a final rule is projected to be published in October 2012 (this
deadline will most likely be extended)

• Personal Protective Equipment Standard (Subpart I)

• Certain Construction Safety Standards including Subpart M in Section1926 for fall protection

• Medical and First Aid (Subpart K)

• OSHA’s Hexavalent Chromium Standard (Section 1910.1026)

• Plus Hazard Communication, Recordkeeping, and a number of other standards
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