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Global overview

Mark E Zelek
Morgan, Lewis & Bockius LLP

US companies have gone increasingly global in recent years. Many
US firms now have far-flung operations (as well as customers) spread
around the world. US-based multinationals often learn the hard way that
they cannot deal with overseas employees in the same manner they do
with their US counterparts because of the dramatic differences between
the United States and the rest of the world’s labour and employment
laws. This overview highlights and summarises the principal distinc-
tions and discusses recent reforms and proposed legislation in some
countries to narrow that gap.

Employment-at-will versus job stability

The United States regulates its labour market significantly less than
other countries do. Unlike much of the rest of the world, there is no
comprehensive statutory labour law governing individual employment
relationships or constitutional recognition of labour rights in the United
States. The terms of employment relationships are determined largely
by employers and accepted or rejected by workers rather than imposed
by the government. This is generally designed to encourage business
development, job creation and the movement of workers from declining
sectors of the economy to expanding sectors. The result is that the
United States has a historically lower unemployment rate than that of
most other nations.

The basic principle of individual labour law in the United States is
the employment-at-will doctrine. Under employment-at-will, US private-
sector employers can dismiss their non-unionised employees at any
time for any reason or even no reason at all. Therefore, non-union US
private employers do not have to demonstrate ‘just cause’ to terminate
an employee’s contract without paying severance or providing notice.
They just have to make sure that the termination is not for discrimina-
tory (eg, based on sex, age, race, national origin, religion or disability)
or retaliatory reasons, which are outlawed by federal, state and, some-
times, local statutes.

On the other hand, in most other countries, both developed and
developing, employees are presumed to have a basic right to keep their
jobs indefinitely. Put simply, unlike in the United States, it is generally
difficult to discharge employees without incurring substantial liability.
Their employment can only be terminated without consequence if the
employer has ‘just cause’. What constitutes ‘just cause' is often specifi-
cally defined in the law and nothing less than serious misconduct
qualifies. Establishing ‘just cause' is typically analogous to meeting the
very high burden of demonstrating wilful misconduct by an employee
in an unemployment compensation hearing in the United States. And if
the employer cannot prove ‘just cause’, it must either provide a lengthy
pre-termination notice period or pay a very generous severance based
on seniority. For high-level, long-term employees, these severance
payments can run into six or even seven figures. In addition, back wages
often accrue until a ruling is made.
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Importance of discrimination laws

One consequence of the fact that all employees in most countries outside
the United States have ‘just cause’ protection is that, although there
are often anti-discrimination provisions on the books as in the United
States, they are invoked far less frequently. There is no need for foreign
employees who believe that they were unfairly treated to attempt to
‘shoehorn’ their claims to fit within anti-discrimination protections to
obtain relief. Aggrieved employees simply file claims that their termina-
tions were without ‘cause’.

Employment contracts

In the United States, employees rarely have written employment
contracts. Employment contracts are generally reserved only for high-
level executives, and, in the absence of a written employment contract
for a fixed term, US workers’ employment is at-will.

By contrast, in most of the rest of the world employment contracts
are either statutorily required for all employees or highly recommended
as best practice. Moreover, the minimum terms that employment
contracts must contain are often outlined in statutes. In the absence of
a written employment contract, it is very difficult for employers to win if
disputes with foreign employees arise.

Managing termination exposure risk

Although discharged employees in most parts of the world are enti-
tled by law to generous severance payments, the potential exposure
can be quantified and can be budgeted and saved. Typically, the sever-
ance formula is set out in a statute and includes a base payment plus
a multiple based on seniority of final pay for a specified period. Unlike
in the United States, compensatory and punitive damages, jury trials
and class and collective actions are also generally unavailable for
employment claims. This greatly reduces the risk of an unexpected or
runaway result.

Unionisation

Only 6.4 per cent of the US private-sector workforce is unionised, and it
is doubtful that number will increase any time soon. There are currently
26 ‘right-to-work’ states in which employees do not have to pay dues to
unions to contribute to the cost of negotiating and administering union
contracts. US unions claim that this weakens unions. It is notable that,
in 2012, Michigan adopted a right-to-work’ law, as it was the second
manufacturing state (after Indiana) with a powerful union presence in
the United States to do so.

In the rest of the world, union and other employee represen-
tation penetration is much higher. Depending on the jurisdiction,
employee representation outside the United States can take a variety
of forms, including trade, industry, national, regional or local unions,
works councils, and health and safety and other committees with
employee members.
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Employee benefits

Another fundamental difference between the United States’ and other
countries’ employment laws is in the area of employee benefits. In the
United States, whether to provide fringe benefits and the scope of those
benefits is at the discretion of the employer. For example, there are no
statutory requirements for paid or unpaid vacations or holidays, paid
leaves of absence, medical insurance or pension plans. A US employer
can even require employees to work over Christmas with no extra pay,
something that would be unheard of in many parts of the world. Of
course, most US employers do provide generous fringe benefits of their
own volition, to attract and retain qualified workers and remain competi-
tive, but they are not obliged to do so by law.

In most other countries, however, the labour laws require that
employers provide a whole host of benefits to their employees. These
benefits include mandatory vacations and holidays, and premium pay
for those vacations and holidays, sick and maternity leave and leave
pay, health insurance, caps on hours worked, year-end bonuses and
even profit-sharing.

The gap begins to narrow

There is growing recognition worldwide that overly employee-
protective labour and employment laws discourage employers from
hiring new staff and have therefore contributed to high unemployment,
particularly among young people. To address this issue, a number of
countries have, in recent years, adopted changes or introduced legisla-
tion that will bring their laws more in line with the more flexible US
model. These efforts are beginning to produce positive results.

For example, Brazil's 2017 labour law reform, which allowed
flexible working hours, intermittent work and for workers to directly
negotiate their terminations with management, is working.

In India, the Modi government has introduced labour law
reform legislation. It considers outdated labour laws to have stifled
economic development.

Similarly, there is new draft legislation in the Netherlands designed
to encourage employers to hire more permanent workers. These
reforms would include allowing temporary employees to work for up
to three years (as opposed to the current two) and making it easier for
companies to terminate workers.

In Puerto Rico, legislative efforts continue to repeal Law No. 80 and
make Puerto Rico an ‘at-will’ jurisdiction. These efforts are designed
to stimulate Puerto Rico's economy by attracting new businesses and
making it easier for existing businesses to operate.

Even in France, with its iconic 35-hour maximum working week,
the government signed labour market law reform in September 2017.
This was designed to curb unemployment by eliminating obstacles to
companies adding staff. Unemployment is dropping in France, although
not as much as the government had hoped.

On the other hand, the US labour market is becoming slightly less
flexible. For example, social media and information technology make it
easier for US employers to ‘weed out’ potential employees, and increas-
ingly protective anti-discrimination and retaliation laws make it more
difficult to sack workers and therefore hire new ones. In addition, the
proliferation of licensing requirements for many jobs in the United
States has added barriers to entry where none previously existed.

Conclusion

Outside the United States there is a strikingly different, more rigid
and employee-protective approach to employment relationships
that labour and employment practitioners need to recognise in our
increasingly global economy. Nevertheless, we anticipate continued
loosening of other countries’ labour and employment laws to make
them more business-friendly and incentivise job creation as economic
conditions improve.
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