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Klara A Nurgaziyeva, Marat Mukhamediyev and Zhamilya Bilisbekova
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LEGISLATION AND AGENCIES

Primary and secondary legislation

1 | What are the main statutes and regulations relating to
employment?

The main statutes relating to employment are the:
Kazakhstan Constitution, which sets out the basic rights relating
to employment;
Labour Code, which regulates employment and related matters,
social partnerships, safety and protection of labour; and
Normative Resolution of the Supreme Court of the Republic
of Kazakhstan No. 9 ‘On Certain Matters of Application of the
Legislation while Considering Labour Disputes by the Courts’,
dated 6 October 2017.

There are various other laws and normative acts that regulate specific
labour-related matters. For example, the Law on Migration regulates
aspects of foreign labour, and Government Regulation No. 559 of 27
June 2016 regulates work permits issued to foreign nationals.

A special employment regime is set out for the citizens of the
member states of the Eurasian Economic Union in accordance with
the International Treaty between Kazakhstan, Belarus and Russia on
Eurasian Economic Union, dated 29 May 2014. Also, a special employ-
ment regime is applied in the Astana International Financial Centre.

Protected employee categories

2 | Is there any law prohibiting discrimination or harassment in
employment? If so, what categories are regulated under the
law?

The Kazakhstan Constitution generally prohibits discrimination based
on descent, social, occupational and financial status, gender, race,
nationality, language, religion, opinion, place of residence and any other
grounds. Discrimination in employment is specifically prohibited by the
Labour Code, which guarantees:
an equal opportunity to enjoy labour rights and freedoms;
non-discrimination in labour rights on the grounds of gender, age,
physical shortcomings, race, nationality, language, social, occu-
pational and financial status, place of residence, religion, political
opinion, clanship or social class, or public associations; and
the right to sue for discrimination.

Enforcement agencies

3 | What are the primary government agencies or other entities
responsible for the enforcement of employment statutes and
regulations?

The Ministry of Labour and Social Protection (including its regional
divisions) is responsible for the enforcement of employment statutes
and regulations. Certain labour matters, such as those related to the
employment of foreign nationals, may be enforced by the Ministry of
Internal Affairs.

WORKER REPRESENTATION

Legal basis

4 | Is there any legislation mandating or allowing the
establishment of employees’ representatives in the workplace?

The Labour Code allows employees to establish the following types of

commission in the workplace:
A collective bargaining agreement commission, comprising an
equal number of employer and employees’ representatives and
established to negotiate and draft collective bargaining agree-
ments. Collective bargaining agreements may be initiated in local
companies, as well as in branches and representative offices of
foreign legal entities.
A conciliation commission, comprising an equal number of
employer and employees’ representatives and established to
resolve individual labour disputes if employees cannot resolve the
disputes directly with the employer. If the decision of the concilia-
tion commission is not implemented within the period set out in the
commission’s resolution, the employees or employer, as the case
may be, may apply to a court for resolution of the disputes. Subject
to certain exceptions, application to the conciliation commission is
mandatory before an individual labour dispute may be considered
and resolved by a court.
A mediation commission, which is an ad hoc body comprising an
equal number of employer and employees’ representatives and
established to resolve collective labour disputes (eg, an employer's
compliance with labour law or a collective bargaining agreement).
A labour arbitration, which is an ad hoc body comprising the repre-
sentatives of an employer, employees of a single organisation and
competent authority, and is established if the parties do not reach
a consensus through the mediation commission.
A safety and labour protection work council, which may be estab-
lished by the initiative of the employer or employees (or both).
A labour union, which is a public association created for repre-
senting and protecting labour and socio-economic rights and
interests of its members (employees).

Labour & Employment 2020
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All of the foregoing commissions and arbitration procedures should be
established on a parity basis; the number of representatives and the
order and terms of operations of each of the commissions are estab-
lished on a case-by-case basis.

Powers of representatives

5 | What are their powers?

Collective bargaining agreement commission

Employees are obliged to consider and discuss the draft collective
bargaining agreement prepared by the commission. The commission
should revise the draft collective bargaining agreement subject to the
employees’ comments.

Conciliation commission

A general rule is that the conciliation commission is a mandatory
pretrial primary body for the consideration of individual labour disputes
between employees and employers.

Mediation commission

A duly taken resolution of the mediation commission is binding on
the parties. If the mediation commission fails to reach agreement on
a collective labour dispute, the dispute may be conveyed to labour
arbitrage - an ad hoc commission that includes representatives of the
employer, employees and state authorities.

Labour arbitration

Labour arbitration considers collective labour disputes that were not
resolved through the mediation commission. The decision of the labour
arbitration is binding on the parties of a collective labour dispute. If a
labour arbitration award is not performed within the stated term, an
underlying dispute may be resolved through court procedures.

Safety and labour protection work council
The council includes, on a parity basis, representatives of the employer
and employees, including technical labour inspectors. The council’'s
decision is binding on the employer and employees. The council’'s
purposes are to:

arrange joint actions of the employer and employees to ensure

compliance with labour safety rules;

prevent workplace injuries and occupational illness; and

arrange for workplace inspections.

Status, rights and obligations of the technical labour inspectors, as well
as their supervision procedures, are to be determined by the coun-
cil's decision.

Labour union
A labour union is authorised to:
file claims in the interests of its members;
participate in mediation or court proceedings, labour arbitration
and meetings with state authorities;
conduct negotiations; and
execute agreements and collective bargaining agreements.

www.lexology.com/gtdt
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BACKGROUND INFORMATION ON APPLICANTS

Background checks

6 | Are there any restrictions or prohibitions against background
checks on applicants? Does it make a difference if an
employer conducts its own checks or hires a third party?

Employers are entitled to obtain the relevant information directly
from employees, but cannot obtain an applicant’s criminal or credit
record directly from publicly available sources. Security checks may
be conducted if the position is security-sensitive (eg, national security
officers). Hiring a third party to conduct background checks is not regu-
lated and does not appear to be prohibited, provided the third party
conducts its activities in accordance with the law.

Medical examinations

7 | Are there any restrictions or prohibitions against requiring a
medical examination as a condition of employment?

There are no prohibitions on requiring a medical examination as a condi-
tion of employment. Medical examination as a condition of employment
is expressly required for certain occupations where the physical ability
and condition of an applicant are essential to the work to be performed
(heavy lifting or dangerous work, work under harmful or hazardous
conditions, etc), and for certain categories of applicants (eg, employees
of public food courts or children’s healthcare organisations). Moreover,
under the Health and Healthcare System Code, employers may not
employ persons who have not undergone medical examinations for
certain activities. Therefore, an employer may in some cases refuse
to hire an applicant who does not undergo a medical examination and
submit the results to the employer or may terminate an employment
agreement if an employee refuses to undergo a medical examination to
establish the fact that he or she uses substances that cause alcoholic,
narcotic or inhalant intoxication.

Drug and alcohol testing

8 | Are there any restrictions or prohibitions against drug and
alcohol testing of applicants?

There are no restrictions or prohibitions on drug and alcohol testing of
applicants. Moreover, certain normative acts even require such tests
prior to employment (eg, for those who wish to be employed in national
security forces).

HIRING OF EMPLOYEES

Preference and discrimination

9 | Are there any legal requirements to give preference in hiring
to, or not to discriminate against, particular people or groups
of people?

No, there are no such legal requirements. The Labour Code permits an
employer to provide exceptions, preferences and benefits to citizens
requiring social and legal protection, and such exceptions, preferences
and benefits are not considered discrimination.

© Law Business Research 2020
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10 | Must there be a written employment contract? If yes, what
essential terms are required to be evidenced in writing?

Yes, a written employment contract is mandatory. Employment contracts
must contain the following:

the parties’ details:
for an employer-individual contract: last name, name and
patronymic (if specified in the document certifying the iden-
tity); address of permanent place of residence and information
on registration at the address; title, number and date of issue
of the document certifying the identity; and individual identi-
fication number;
for an employer-legal entity: full name and address of the
employer; number and date of the state registration; and busi-
ness identification number; and
for an employee: last name, name and patronymic (if specified
in the identification document) of the employee; address of
permanent place of residence and information on registration
at the address; title, number and date of issue of the identifica-
tion document; and individual identification number;

a job description in accordance with specific profession or

qualification;

the location of work;

the employment contract term;

the starting date;

work hours and rest time;

remuneration terms;

a description of work conditions, guarantees and privileges where

the work is recognised as heavy or is performed under harmful or

hazardous conditions;

the rights and obligations of the employee;

the rights and obligations of the employer;

the procedure for the amendment and termination of the employ-

ment contract;

liabilities of the parties;

the date of the employment contract and its serial number;

the terms and conditions on equipping the workplace, in the case of

a contract with a disabled person; and

other provisions (that do not contradict with the laws of

Kazakhstan), which may be included in the employment contract

upon mutual agreement of parties.

11 | To what extent are fixed-term employment contracts
permissible?

The general rule is that employment contracts should be valid for at
least one year. A fixed-term employment contract for a period of less
than one year is permissible only:
when there is a need for substitution of a temporarily
absent employee;
for the duration of a specific project or for the performance of
seasonal works; or
within the term of a work permit or permission of a foreign
employee or foreign labour immigrant.

One year fixed-term rules do not apply to small business enterprises.
An expired employment contract may be extended for an undefined
period or a period of not less than one year (such one-year extension
may happen only twice, except for small business enterprises that are
not limited in the number of extensions). An employment contract with
an employee of retirement age may be extended every year without the
above-mentioned limitation. An employment contract with the executive
body of a legal entity (eg, CEO or president) must be concluded for a

Morgan Lewis

fixed term established by a company’s constitutional documents or as
agreed between an employee and employer in the employment contract
within the permitted maximum term.

Probationary period

12 | What is the maximum probationary period permitted by law?

The maximum probationary period is three months. However, such term
may be extended to six months for the CEO and his or her deputies,
the chief accountant and his or her deputies, and heads of branches or
representative offices.

Classification as contractor or employee

13 | What are the primary factors that distinguish an independent
contractor from an employee?

An independent contractor's work is governed by civil law contract rules
(eg, service agreement). An independent contractor is free to determine
and agree on the terms and conditions of his or her work. Employees,
on the other hand:

are hired based on employment contracts governed by the

Labour Code;

are part of an employer’s operational organisation;

perform work personally and specific to their roles within the

organisation;,

are paid on a monthly basis regardless of the results of

their work; and

must comply with internal labour policies.

Independent contractors may be subject to, depending on the terms and
conditions of the relevant service agreement, material (commercial)
liabilities for undue provision of services. Independent contractors are
not entitled to compensation payments or minimal paid vacation. The
agreement termination process is also different.

Temporary agency staffing

14 | Is there any legislation governing temporary staffing through
recruitment agencies?

No, there are no such specific regulations. Recruitment agencies may
provide their services based on regular commercial service agreements.

FOREIGN WORKERS

Visas

15 | Are there any numerical limitations on short-term visas?
Are visas available for employees transferring from one
corporate entity in one jurisdiction to a related entity in
another jurisdiction?

Business visas are issued to foreign nationals travelling to Kazakhstan
for short-term business purposes. There are three categories of busi-
ness visas depending on the purpose of entry. Within each category,
single-entry and multiple-entry visas may be issued (a business visa for
a conference or concert performance may be given for a single entry
only). A single-entry visa is issued for 90 calendar days. Multiple-entry
business visas may be issued for the maximum period of 180 calendar
days or one year depending on the category. Depending on the cate-
gory, the duration of a foreign national’s visit to Kazakhstan should not
exceed 30 to 90 days.

Work visas are issued to foreign nationals travelling to Kazakhstan
for a term of up to three years. There are four categories of work visas
depending on the purpose of entry. Work visas similar to business

Labour & Employment 2020
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visas can be issued for a single entry or multiple entries depending on
the category. A single-entry work visa is issued for 90 calendar days.
Multiple-entry work visas may be issued for a maximum period of one
to three years depending on the category (five years for participants or
bodies of the Astana International Financial Centre, and employees or
employees of shareholders of the Astana Hub International Technopark
of IT Start-ups).

An employee transferring from a foreign corporate entity to work
for a related entity in Kazakhstan must obtain a work visa. A work visa
is issued on the basis of a work permit, and in some cases on the basis
of the certificate of qualification for self-recruitment, and for a term up
to three years or the term of the work permit.

Spouses

16 | Are spouses of authorised workers entitled to work?

No, spouses of authorised workers (ie, workers holding a valid work
permit) are not entitled to work.

General rules

17 | What are the rules for employing foreign workers and what
are the sanctions for employing a foreign worker that does
not have a right to work in the jurisdiction?

A Kazakhstan employer may employ foreign nationals on the basis
of a validly issued work permit. The number of issued work permits
may not exceed the yearly quota for foreign labour set annually by the
Kazakhstan government. The issuance of work permits is subject to
detailed statutory requirements. Certain foreign nationals and catego-
ries of employees are exempt from work permit requirements. Obtaining
work permits is a time-consuming and document-intensive process.

Employing a foreign national who is not entitled to work in
Kazakhstan constitutes an administrative offence. The maximum fine
is approximately US$4,142 for the employer, and foreign nationals ille-
gally residing in Kazakhstan and engaged in labour activity without a
required work permit may be fined up to approximately US$148, held
under arrest for 10 days or deported from Kazakhstan.

An employee may also be hired for certain economic priority
sectors (education, operations with immovable property, transport
and communication, etc) on the basis of a certificate of qualification for
self-recruitment. To receive such a certificate, a foreign employee must
submit a set of required documents to an authorised body and meet the
standards related to the level of education and work experience.

Resident labour market test

18 | Is a labour market test required as a precursor to a short or
long-term visa?

Labour market tests are not required for short- or long-term business
visas, or for most work permits. A labour market test is, however, a
prerequisite to receiving a certain type of work permit (inter-corporate
transfer) and subsequent work visa. The authorities will consider a
work permit application if there are no local employees qualified for
the vacancy. The employer is required to notify a state authority about
the open position. If, within 15 days, no local candidates with sufficient
qualifications have been found, the employer may apply for an inter-
corporate transfer, provided that the relevant candidate meets certain
requirements.

www.lexology.com/gtdt
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TERMS OF EMPLOYMENT

Working hours

19 | Are there any restrictions or limitations on working hours and
may an employee opt out of such restrictions or limitations?

Under the Labour Code, the number of normal working hours should
not exceed 40 hours per week.

The following limited working hours per week have been estab-
lished for those younger than 18 years old:

from 14 to 16 years old: not more than 24 hours; and

from 16 to 18 years old: not more than 36 hours.

For employees involved in dangerous work or work under harmful or
hazardous conditions, and for certain disabled people, the maximum
number of hours is 36 hours per week.

The maximum daily working hours in a regular working week
(Monday to Friday) or extended working week (Monday to Saturday)
is eight hours. Alternative daily working-hour arrangements may be
established for certain categories of employees (eg, sportspeople or
journalists).

The following categories of employees are not allowed to work at
night (from 22.00 until 06.00):

employees under 18 years old; and

pregnant women that have provided proof of pregnancy.

Overtime work should not exceed two hours a day for each employee or
one hour for employees engaged in dangerous work or working under
harmful or hazardous conditions. The total amount of overtime work for
all employees should not exceed 12 hours a month and 120 hours a year.

Also, the Labour Code permits shift work and cumulative hour
schemes for work that, owing to its nature, cannot follow regular
working-hour requirements.

Overtime pay

20 | What categories of workers are entitled to overtime pay and
how is it calculated?

All workers are entitled to overtime pay if they are engaged in overtime
work. Pregnant women who have provided proof of pregnancy, disabled
employees and employees younger than 18 years old cannot engage
in overtime work. The Labour Code sets minimum rates for overtime
pay, which may be increased by employment contract or collective
bargaining agreements. The calculation of overtime pay depends on
the payroll system established by the employer; however, overtime pay
must be no less than 50 per cent (for piecework) or one-and-a-half times
(for other work) the daily (hourly) rate of the employee.

21 | Can employees contractually waive the right to overtime pay?

As a matter of practice, yes. However, the state labour authorities do not
support such practice, and this type of contractual waiver may result
in the administrative liability of an employer in the amount up to $711.

Vacation and holidays

22 | Is there any legislation establishing the right to annual
vacation and holidays?

Annual paid vacation is mandatory. Minimum annual paid vacation is 24
calendar days, unless a greater number of days are provided by some
other regulatory legal act, employment contract, collective bargaining
agreement or the employer. Additional paid vacation must be provided
to the following employees:
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persons engaged in dangerous work or working under harmful
or hazardous conditions: at least six additional calendar days
per year; and

disabled persons of the first and second categories: at least six
calendar days per year.

Additional paid vacation may be provided under applicable legislation
for other categories of employees (donors, rescuers of professional
emergency services, etc).

Annual paid vacation accrues at a rate of one-twelfth of the annual
paid vacation per completed month. The amount of annual paid vacation
is calculated in calendar days without counting holidays that fall on vaca-
tion days, regardless of applicable work regimes and work schedules.
When calculating the total amount of an annual paid vacation, additional
paid vacation must be added to the main annual paid vacation.

There are 12 public holidays per year.

Sick leave and sick pay

23 | Is there any legislation establishing the right to sick leave or
sick pay?

Employees have the right to sick leave and to sick pay. Sick leave must
be supported by a medical certificate issued by a licensed doctor. Sick
leave cannot be longer than two months. The level of sick pay is deter-
mined on the basis of the employee’s average daily income multiplied
by the number of working days during which the employee was on
sick leave.

Leave of absence

24 | In what circumstances may an employee take a leave of
absence? What is the maximum duration of such leave and
does an employee receive pay during the leave?

The Labour Code sets out the following types of leave of absence (in
addition to annual vacation):

leave without pay;

study leave,

maternity leave or leave for adopting a newborn child; and

leave without pay for taking care of a child under three years old.

Employers are obliged to grant employees leave without pay for up to
five calendar days for marriage registration, birth of a child, death of
close relatives and as provided in employment contracts and collective
bargaining agreements. In other cases, employees are allowed to take
leave without pay with the employer’s prior consent.

Study leave is granted to employees enrolled in educational insti-
tutions to prepare for and take tests or exams, participate in training
or research projects, prepare and defend theses (projects), or partici-
pate in military training programmes. Paid study leave is determined
by an employment contract, collective bargaining agreement or training
contract. An employer must secure a job for an employee who has
received the Bolashak International Scholarship (a scholarship awarded
to high-performing students in Kazakhstan to study overseas with all
expenses paid (subject to return to work in Kazakhstan for at least five
years after graduation) during his or her study abroad.

In general, maternity leave commences 70 calendar days before
the expected childbirth and ends 56 calendar days after childbirth
(70 days before and after childbirth in the case of multiple births or
post-birth complications). Depending on the residence conditions of a
woman, delivery date and weight of child, the terms of the maternity
leave may be increased (to 91 calendar days before childbirth and 93
calendar days after childbirth). Leave for adoption of a newborn child
is provided to one of the parents on the day of adoption and for 56

Morgan Lewis

days after childbirth. During maternity leave or leave for adopting a
newborn child, a woman (parent) receives social parental pay from the
government, and the employer is required to make up the difference
between maternity pay and the employee’s average net compensation
if such obligation is provided in the employment contract or collective
bargaining agreement.

Leave for taking care of children under three years old is provided
to one of the child's parents and is not paid by the employer. An
employee may use parental leave, in full or in parts, until a child reaches
the age of three years.

Mandatory employee benefits

25 | What employee benefits are prescribed by law?

There are several types of social benefits and compensation pack-
ages, such as:
mandatory pension deductions;
social security benefits (comprises contingencies such as disa-
bility, survivorship, job loss, pregnancy and childbirth, adoption of
newborn children, taking care of a child under one year old);
occupational accidents insurance (borne by the employer);
employees’ temporary disability benefits (borne by the employer);
compensation to workers employed in areas of environmental
disaster and radiation risk;
compensation to employees whose employment duties are
associated with extensive travelling or away from their place of
domicile; and
compensation to employees with respect to dismissal from
office owing to:
downsizing or liquidation of the employer:;
non-compliance of employer with the terms and conditions of
the employment contract; or
decrease of production output, works or services that resulted
in the worsening of the employer’s economic conditions.

Part-time and fixed-term employees

26 | Are there any special rules relating to part-time or fixed-term

employees?

In general, no. The key difference is in the number of working hours only.

Public disclosures

27 | Must employers publish information on pay or other details

about employees or the general workforce?

The Labour Code does not impose such an obligation on an employer.

POST-EMPLOYMENT RESTRICTIVE COVENANTS

Validity and enforceability

28 | To what extent are post-termination covenants not to
compete, solicit or deal valid and enforceable?

The Labour Code supports and provides for a non-compete and non-
solicitation agreement between employers and employees. The practice
on enforcement of these agreements is yet to be developed. In accord-
ance with the available court precedents, the mere fact of an employee
being employed by another employer or a competitor does not mean
that the employee breached a non-compete agreement with the former
employer. To prove the breach of the non-compete agreement, the court
requires submission of proof of actual damages (eg, owing to disclosure
of a commercial secret) caused by the former employer as a result of
the employee’s new employment arrangements.
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Post-employment payments

29 | Must an employer continue to pay the former employee while
they are subject to post-employment restrictive covenants?

No, there is no such obligation under the law. The parties may agree on
such terms in a non-compete and non-solicitation agreement.

LIABILITY FOR ACTS OF EMPLOYEES

Extent of liability

30 | In which circumstances may an employer be held liable for
the acts or conduct of its employees?

Generally, an employer is liable for damages caused by the acts of its
employees if those employees were performing employment duties or
acted on the instructions and under the supervision of the employer.
An employer is not liable for damages caused by the acts of its
employees if an employee commits an offence that does not fall under
the employee’s employment duties. Under certain circumstances, an
employer may seek restitution from the employee for incurred damages.

TAXATION OF EMPLOYEES

Applicable taxes
31 | What employment-related taxes are prescribed by law?

Employee remuneration is subject to income tax, mandatory pension
fund contributions, social tax and social insurance contributions. Income
tax and pension fund contributions are deducted from the employees’
gross wages and withheld and paid to the state budget by the employer.
Social tax and social insurance contributions are the responsibility of
the employer. The remuneration of foreign national employees is also
subject to taxation in Kazakhstan, but such employees are not required
to make mandatory pension fund contributions.

EMPLOYEE-CREATED IP

Ownership rights

32| Is there any legislation addressing the parties’ rights with
respect to employee inventions?

Employer and employee IP relations are primarily governed by the Civil
Code and the Law on Copyright and Related Rights. Generally, IP created
by employees as a result of performing employment duties becomes the
employer’s property.

Trade secrets and confidential information

33 | Is there any legislation protecting trade secrets and other
confidential business information?

The Labour Code provides for an employee’s obligation not to disclose
commercial and other protected secrets that he or she learned while
or as a result of performing employment duties. Under the Civil Code,
an employee who breaches his or her non-disclosure obligations under
the employment contract should compensate the employer for any
damages caused.
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DATA PROTECTION

Rules and obligations

34 | Is there any legislation protecting employee privacy or
personnel data? If so, what are an employer’s obligations
under the legislation?

The Labour Code and the Law on Personal Data Protection protect an
employee's personal information. An employer (as the owner or oper-
ator of a database with personal data) must, inter alia:
approve a list of personal data that is necessary and sufficient for
the performance of such employer’s activity;
take and comply with necessary measures, including legal, organi-
sational and technical, to protect personal data in accordance
with the law;
comply with the law on personal data and its protection;
take measures to destroy personal data once the purpose of
collecting and processing of such data has been met;
collect and keep evidence confirming receipt of the employee’s
consent to collect and process his or her personal data; and
provide information related to the employee within three business
days of such employee’s (or his or her representative’s) request.

35 | Do employers need to provide privacy notices or similar
information notices to employees and candidates?

Under the Law on Personal Data Protection, an employer must receive
proper consent from employees or candidates for employment to
collect and process their personal data. The consent must specify the
purpose and cover the necessary and sufficient information to achieve
the objective. The purpose of the data processing and the list of neces-
sary data are determined by the employer as the data owner (controller)
or operator.

36 | What data privacy rights can employees exercise against
employers?

An employee has the right to, inter alia:
be aware that the employer, as well as any third party, has his or
her personal data;
demand the employer to amend his or her personal data, if required
and confirmed by relevant documents;
withdraw his or her consent for the collection and processing of his
or her personal data, except for certain cases; and
protect his or her rights and interests, including demanding
compensation for moral and material damages.

BUSINESS TRANSFERS

Employee protections

37 | Is there any legislation to protect employees in the event of a
business transfer?

The change of an employer's name, departmental affiliation (for state
authorities), change of owner or reorganisation should not affect
employment relations with its employees.
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TERMINATION OF EMPLOYMENT

Grounds for termination

38 | May an employer dismiss an employee for any reason or
must there be ‘cause’? How is cause defined under the
applicable statute or regulation?

There must be a cause for dismissal of an employee upon the employ-
er's initiative. The Labour Code provides the following exhaustive
grounds (causes) for the dismissal of employees at an employer's
initiative:
the employer undergoing liquidation or ceasing entrepreneurial
activity (for individuals);
the employer downsizing personnel;
the decrease of production output, works or services that resulted
in the worsening of the employer’s economic conditions;
the employee not being qualified to perform his or her duties as
confirmed by the results of the relevant performance test;
the employee repeatedly failing to pass the health and safety test if
he or she is responsible for health and safety matters in a produc-
tion organisation;
the employee's certificate of ‘appraiser’
terminated;
the employee not being fit to perform duties for health reasons;
the employee displaying poor work performance during a proba-
tionary period;
the employee being absent from work without a valid excuse for
three or more consecutive hours during one workday;
the employee being intoxicated or using substances that cause
alcoholic, drug or psychoactive intoxication (or an analogous
substance) during the workday;
the employee refusing to undergo drug testing;
the employee violating health or safety rules that caused or could
have had grave consequences, such as injuries or accidents;
the employee stealing or intentionally destroying or damaging
other people’s property and such actions being confirmed by a
legally binding court decision;,
an action or omission by an employee who is responsible for valu-
ables results in a loss of trust;
immoral misconduct by an employee serving in an educational role
resulting in such employee no longer being fit to serve in such role;
the employee disclosing information that was acquired during the
performance of his or her job duties and that constitutes a state
secret or other legally protected information;
the employee repeatedly failing to perform or repeatedly improp-
erly performing work duties without a valid reason, if he or she has
previously been disciplined;
the employee’s access to state secrets being terminated under
grounds established by law;
the employee knowingly submitting false documents or informa-
tion to the employer when concluding the employment contract or
for the transfer to another job, provided that, in the case of the
submission of true documents, such employment and transfer
would have been impossible;
the head of the executive body of the employer, his or her deputy,
or the head of the department violating labour responsibilities,
which caused material damage to the employer;
the employee being absent from work for more than two consecutive
months owing to a temporary disability, except when the employee
is on maternity leave or if the disease is on the list of diseases for
which a longer period of disability is provided as approved by the
competent state authority (the employee is entitled to his or her job
(position) until his or her recovery is established);
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the employee committing a corrupt offence making him or her no
longer fit to serve in such role;

the employee continuing his or her participation in a strike after a
court decision declaring the strike illegal has been issued or the
employee knew the strike had been suspended;

the termination of the authority of a CEO, board member, internal
auditor or corporate secretary in accordance with the law;

the employee reaching the retirement age;

the employee being absent from work for more than one month for
unknown reasons; or

the conversion of a part-time contract to a fixed-term contract.

Notice

39 | Must notice of termination be given prior to dismissal? May
an employer provide pay in lieu of notice?

An employer must give at least one month'’s notice prior to termination
in the case of dismissal owing to the employer’s liquidation and down-
sizing of personnel, unless a longer notification period is stipulated in
the employment contract or collective bargaining agreement. Dismissal
may occur earlier with the employee’s written consent.

An employer must give 15 business days’ prior notice of termina-
tion in the case of dismissal owing to a decrease in production output,
works or services that resulted in the worsening of the employer’s
economic conditions, unless a longer notification period is stipulated in
the employment contract or collective bargaining agreement. With the
parties’ mutual agreement, the notification period may be shortened or
replaced by paying salary in proportion to the notice period.

An employer must give at least one month'’s notice prior to termi-
nation in the case of dismissal owing to the employee reaching the
retirement age. Compensation may be paid if there is a provision in the
employment contract or collective bargaining agreement.

Notice is not required with respect to termination of an employee
on grounds provided in the Labour Code.

An employment contract may provide the employer the right
to dismiss an employee under the parties’ agreement without noti-
fication and with severance pay in an amount determined in the
employment contract.

40 | In which circumstances may an employer dismiss an
employee without notice or payment in lieu of notice?

Employees may be dismissed without notice in the following cases:
the employee not being fit to perform duties owing to health
reasons on the basis of a certified medical report;
the employee not being qualified to perform his or her duties on the
basis of a decision of an attestation commission;
the employee repeatedly failing to pass the health and safety test if
he or she is responsible for health and safety matters in a produc-
tion organisation;
the employee displaying poor work performance during the proba-
tionary period;
the employee being intoxicated or using substances that cause
alcoholic, drug or psychoactive intoxication (or an analogous
substance) during the workday;
the employee refusing to undergo drug testing;
the employee repeatedly failing to perform or repeatedly
performing work duties improperly without a valid reason, if he or
she has been previously disciplined;
the employee being absent from his or her workplace without a
valid excuse for three hours or more in one workday;
the employee violating health or safety rules that caused or could
have caused grave consequences, such as injuries or accidents;
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the employee stealing or intentionally destroying or damaging
other people’s property and such actions being confirmed by a
legally binding court decision,

an action or omission of an employee who is responsible for valu-
ables, which results in a loss of trust;

immoral misconduct by an employee serving in an educational role
resulting in him or her no longer being fit to serve in such role;
the employee disclosing information that was acquired during the
performance of his or her duties and that constitutes a state secret
or other legally protected information;

the employee’s access to state secrets being terminated under
grounds established by law;

the employee knowingly submitting false documents or informa-
tion to the employer when concluding the employment contract or
for the transfer to another job, provided that, in the case of the
submission of true documents, such employment and transfer
would have been impossible;

the head of the executive body of the employer, his or her deputy,
or the head of the department violating labour responsibilities,
which caused material damage to the employer;

the employee being absent from work for more than two consecu-
tive months owing to a temporary disability, except when the
employee is on maternity leave or if the disease is on the list of
diseases for which a longer period of disability is provided as
approved by the competent authority (such employee is entitled
to retain his or her role until his or her recovery is established);
the employee commits a corrupt offence, making him or her no
longer fit to serve in his or her role;

the employee continues his or her participation in a strike after a
court decision declaring the strike illegal is issued or the employee
knows the strike has been suspended;

the termination of the authority of a CEO, board member, internal
auditor or corporate secretary in accordance with the law; or

the employee being absent from work for more than one month for
unknown reasons.

Severance pay

41 | Is there any legislation establishing the right to severance
pay upon termination of employment? How is severance pay
calculated?

An employee’s right to severance pay is limited to a number of
circumstances. An employee who is being dismissed on the ground
of liquidation of the employer or downsizing of personnel or owing to
the employer’'s non-compliance with the terms and conditions of the
employment contract is entitled to compensation in the amount of one
average monthly salary. An employee who is being dismissed on the
ground of the decrease of production output, works or services that
resulted in the worsening of the employer’'s economic conditions is
entitled to compensation in the amount of two average monthly sala-
ries. An employment contract or collective bargaining agreement may
provide for larger amounts of compensation payable for termination of
employment. An employment contract may provide the employer with
the right to dismiss an employee under the parties’ agreement without
notification and with severance pay in an amount determined in the
employment contract.

Procedure

42 | Are there any procedural requirements for dismissing an
employee?

Generally, dismissing an employee is an internal matter and not
reported to the authorities, except for cases when the dismissal takes
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place owing to the employer’s liquidation, ceasing of entrepreneurial
activity, downsizing of personnel or a decrease of production output,
works or services that resulted in the worsening of the employer’s
economic conditions. In those cases, one-month’s prior notification to
job centres is required. When dismissing an employee who is a member
of a trade union, a well-grounded opinion of the trade union should be
taken into account, except for cases when the dismissal was caused by
the liquidation of the employer.

Employee protections

43 | In what circumstances are employees protected from
dismissal?

Generally, employees may only be dismissed on grounds provided in
the Labour Code. However, an employer may not dismiss an employee
on temporary sick leave or during his or her annual paid holidays,
except where:
the employer is undergoing liquidation;
the CEO, his or her deputy, or the head of the department
violated labour responsibilities, which caused material damage to
the employer;
the employee was absent from work for more than two consecutive
months owing to temporary disability; or
the termination of the authority of a CEO, board member, internal
auditor or corporate secretary in accordance with the law.

It is also forbidden to dismiss pregnant women, women with children
under three years old, single mothers with children under 14 years
old (disabled children under 18 years old) or any persons who raise
orphaned children owing to staff reduction or decrease of production
output, works or services that resulted in the worsening of the employ-
er's economic conditions.

Mass terminations and collective dismissals

44 | Are there special rules for mass terminations or collective
dismissals?

An employer is obliged to report to the labour authority the upcoming
dismissal of employees in connection with its liquidation (termination of
the entrepreneurial activity, if by an individual), downsizing of personnel
(namely, reporting the number and types of employee and whom it
may concern, and indicating the positions and professions, specialisa-
tions, skills, and salaries or wages of employees, and the terms under
which they will be released) or decreasing of production output, works
or services that resulted in the worsening of the employer’s economic
conditions, at least one month before the contemplated dismissal.

Class and collective actions

45 | Are class or collective actions allowed or may employees only
assert labour and employment claims on an individual basis?

Collective actions are allowed. Collective and individual claims may be
resolved through a conciliation commission, mediation commission,
labour arbitration or court hearing, as the case may be.

Mandatory retirement age

46 | Does the law in your jurisdiction allow employers to impose a
mandatory retirement age? If so, at what age and under what
limitations?

While a mandatory retirement age may not be imposed by an employer,
an employer’s policies may provide for material incentives for employees
to retire earlier. As of 2020, pension benefits are paid by the government
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to women from the age of 59.5 (this threshold is being increased gradu-
ally up to the age of 63 by 2027) and to men from the age of 63.

DISPUTE RESOLUTION

Arbitration

47 | May the parties agree to private arbitration of employment
disputes?

Parties may agree to the private arbitration of employment disputes,
provided that the employment contract or collective bargaining agree-
ment contains an arbitration clause. In practice, almost all labour
disputes are resolved in the courts.

Employee waiver of rights

48 | May an employee agree to waive statutory and contractual
rights to potential employment claims?

It is impossible for an employee to waive statutory rights in full or in
part. It may be possible to waive contractual rights, but the enforcement
of such waivers is not well developed.

Limitation period

49 | What are the limitation periods for bringing employment
claims?

The Labour Code states that an employee may bring a job reinstatement
claim to the conciliation commission within one month of receipt of an
employer’s notice of termination, and the court within two months of
receipt of the decision of the conciliation commission. All other labour
claims must be made within one year after the employee knew or should
have known of the breach of his or her labour rights.

UPDATE AND TRENDS

Key developments of the past year

50 | Are there any emerging trends or hot topics in labour and
employment regulation in your jurisdiction? Are there current
proposals to change the legislation?

Since 2019, the Ministry of Labour and Social Protection has been
working on a unified registration system of labour agreements within
the Digital Kazakhstan state programme. The main purpose of this new
system is the simplification of the employment process. The system
will help to monitor labour relations and employers’ compliance with
labour law. Once the programme is in effect, an employee will not need
to submit a required set of documents to a new employer because those
documents and information (eg, diploma and residence certificate) will
already be in the system.

In 2020, the pilot testing of a new electronic system for the certi-
fication and recognition of employees’ qualifications is planned to be
conducted. This would simplify the hiring process and confirmation of
education and certain skills.

At present, the Kazakhstan parliament is considering a set of
amendments to the labour law. One of the proposals is to implement an
electronic human resources system that would allow employers to digi-
talise the employment documents of all employees so that it would be
easier to track the career and job changes of every employed individual.

From 1 January 2023, an employer will have to pay an additional
mandatory pension contribution at the employer's expense in the
amount of 5 per cent (currently, it is 10 per cent paid at the expense of
an employee) of every employee's monthly salary.

Morgan Lewis

Morgan Lewis

Klara Nurgaziyeva
klara.nurgaziyeva@morganlewis.com

Marat Mukhamediyev
marat.mukhamediyev@morganlewis.com

Zhamilya Bilisbekova
zhamilya.bilisbekova@morganlewis.com

Ken Dala Business Center, 5th Floor
Prospekt Dostyk 38

Almaty 050010

Kazakhstan

Tel: +7 727 250 7575

Fax: +7 727 250 7576
www.morganlewis.com

Labour & Employment 2020

© Law Business Research 2020



Other titles available in this series

Acquisition Finance

Advertising & Marketing

Agribusiness

Air Transport

Anti-Corruption Regulation

Anti-Money Laundering

Appeals

Arbitration

Art Law

Asset Recovery

Automotive

Aviation Finance & Leasing

Aviation Liability

Banking Regulation

Business & Human Rights

Cartel Regulation

Class Actions

Cloud Computing

Commercial Contracts

Competition Compliance

Complex Commercial Litigation

Construction

Copyright

Corporate Governance

Corporate Immigration

Corporate Reorganisations

Cybersecurity

Data Protection & Privacy

Debt Capital Markets

Defence & Security
Procurement

Dispute Resolution

Also available digitally

Distribution & Agency

Domains & Domain Names

Dominance

Drone Regulation

e-Commerce

Electricity Regulation

Energy Disputes

Enforcement of Foreign
Judgments

Environment & Climate
Regulation

Equity Derivatives

Executive Compensation &
Employee Benefits

Financial Services Compliance

Financial Services Litigation

Fintech

Foreign Investment Review

Franchise

Fund Management

Gaming

Gas Regulation

Government Investigations

Government Relations

Healthcare Enforcement &
Litigation

Healthcare M&A

High-Yield Debt

Initial Public Offerings
Insurance & Reinsurance
Insurance Litigation

Intellectual Property & Antitrust

lexology.com/gtdt

an LBR business

Investment Treaty Arbitration
Islamic Finance & Markets

Joint Ventures

Labour & Employment
Legal Privilege & Professional
Secrecy

Licensing

Life Sciences

Litigation Funding

Loans & Secured Financing
Luxury & Fashion

M&A Litigation

Mediation

Merger Control

Mining

0Oil Regulation
Partnerships

Patents

Pensions & Retirement Plans
Pharma & Medical Device
Regulation
Pharmaceutical Antitrust
Ports & Terminals

Private Antitrust Litigation
Private Banking & Wealth
Management

Private Client

Private Equity

Private M&A

Product Liability

Product Recall

Project Finance

Public M&A

Public Procurement
Public-Private Partnerships
Rail Transport

Real Estate

Real Estate M&A
Renewable Energy

Restructuring & Insolvency
Right of Publicity

Risk & Compliance Management

Securities Finance

Securities Litigation

Shareholder Activism &
Engagement

Ship Finance

Shipbuilding

Shipping

Sovereign Immunity

Sports Law

State Aid

Structured Finance &
Securitisation

Tax Controversy

Tax on Inbound Investment

Technology M&A

Telecoms & Media

Trade & Customs

Trademarks

Transfer Pricing

Vertical Agreements

ISBN 978-1-83862-357-9






