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Global overview
Matthew Howse
Morgan, Lewis & Bockius LLP

A tumultuous year
It has been a tumultuous year for the world as a whole and the worlds of 
work and employment law have been dramatically affected too. It has been 
fascinating to see how different countries and jurisdictions have adopted 
varied approaches and techniques to deal with the unprecedented chal-
lenges thrown up by the covid-19 pandemic. This Global Overview seeks 
to highlight those varied approaches and some of the similarities too.

Protecting jobs
Before the events of 2020, I had never used the word ‘furlough’ in many 
years of practising employment law. By the end of March 2020, the 
word was in common parlance not just among employment lawyers but 
across the United Kingdom generally as the government rapidly intro-
duced the Coronavirus Job Retention Scheme (CRJS) that essentially 
compensated employers who furloughed employees rather than termi-
nating their employment.

The UK’s CRJS was not an isolated example as the sudden impact of 
the pandemic on businesses resulted in governments across the world 
scrambling to put in place schemes and plans that would encourage 
employers to retain rather than terminate employees. For example, in 
Australia, the JobKeeper scheme made payments to employers that met 
a decline in turnover test, whereas in Germany, employers could apply 
for short-time work in agreement with employees or works councils, 
with the difference in pay being partially covered by the government

Bans on terminating employees
If furlough schemes could be seen as governments taking a carrot 
approach to protecting jobs, some governments could be seen to be 
taking a more of a stick approach by prohibiting employers from termi-
nating employees due to the pandemic. In Argentina, employers have 
been banned from dismissing employees without just cause or suspend 
them due to force majeure, lack or reduction of work. Dismissals and 
suspensions in breach of the law will be null and void. Further, in cases 
of uncontested dismissals without due cause, affected employees are 
entitled to twice the normal severance pay.

In March 2020, the Spanish government introduced emergency 
measures that were intended to make it easier for employers to tempo-
rarily suspend employment but at the same time prohibited dismissals 
based on force majeure as well as those grounded on economic, tech-
nical, organisational or productive grounds. As in Argentina, such 
dismissals would be null and void.

Similarly, in Turkey, a ban on the termination of employment 
contracts by employers was implemented and extended several times 
by presidential decree with limited exceptions. Employers breaching the 
ban were subject to an administrative fine at the amount of the monthly 
gross minimum wage for each employee terminated.

Adapting workplaces
As governments and employers adapted to the fast-changing impact of 
the pandemic, the focus moved to making sure that workplaces were 

safe. In many jurisdictions, employers have a general legal duty to 
ensure that their workplaces are safe and that employees’ and visitors’ 
welfare were protected.

Employers had to consider how they needed to adapt their work-
places and practices to protect the health and safety of their employees 
in the face of the pandemic. Such measures may have involved social 
distancing, the wearing of face masks and hygiene requirements.

Employers with global workforces had to grapple with different 
requirements and regulations as there was, unsurprisingly, no global 
standard and very little commonality between countries on what was 
required. We also saw variations in approach – some countries were 
prescriptive in the adaptations required, whereas others relied more 
on existing health and safety regulations and gave employers more 
freedom to adapt their premises according to broader guidelines.

Working from home
Employers have also looked forward to what their workplaces and 
working practices will be like once the impact of the pandemic dimin-
ishes. Some employers are taking a wait-and-see approach but others 
are boldly stating their positions now. At one end of the extreme are 
employers who say that they believe that offices engender creativity 
and team spirit and that they will, when local regulations allow, return 
to their pre-pandemic method of working. At the other end, we have 
employers – often in the technology sector – that have stated that they 
will allow employees to work wherever they like.

Giving employees the freedom to work where they like may well 
have benefits from a recruitment and retention perspective but will also 
have implications for the employer in terms of personal and corporate 
taxation, social security, immigration and applicable employment laws. 
Employers contemplating such policies will need to carefully consider 
the laws in a wide range of jurisdictions.

Many employers are contemplating taking a middle road of a 
return to the office but with much greater flexibility for employees on 
how often they will attend the office. Employers who take the time to 
properly consult with their employees about future working practices 
are likely to have the most successful policies going forward.

Similarly, several governments have indicated that they are looking 
to change the law on flexible working by giving employees more scope 
for requesting a new working pattern. For example, the German govern-
ment has proposed a new remote working law.

Vaccinations
Finally, employers have had to consider the complex cultural and legal 
issues that arise when considering their position on vaccines. While it 
is generally accepted that widespread vaccination is the path out of the 
restrictions caused by the covid-19 pandemic, an employer’s stance on 
whether to encourage or compel employees to be vaccinated in circum-
stances where the vaccine programmes in different countries vary 
considerably in both the method and speed of roll-out has to be care-
fully considered. In most countries, there are considerable legal hurdles 
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for employers to clear if they are intent on compelling employees to 
be vaccinated, except possibly for certain high-risk sectors such 
as healthcare. Even then, employers need to be aware of the risk of 
discrimination claims.

Even merely encouraging employees to have a vaccine may be 
a step too far culturally for some employers in some jurisdictions. 
Similarly, asking employees if they have been vaccinated is likely to 
raise data protection or privacy issues too.

Conclusion
The past year has been challenging for all of us who have to advise 
on, consider or deal with labour and employment law issues as long-
standing principles and ways of thinking have been eroded by the 
impact of the pandemic on economies and societies. As we hopefully 
move beyond the pandemic, there is little doubt that we will continue to 
be challenged and that there will be a plethora of new laws to assess.
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