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LEGISLATION AND AGENCIES

Primary and secondary legislation

1 | What are the main statutes and regulations relating to
employment?

The main statutes and regulations relating to labour and employment at

the national level are as follows:

. the Personal Information Protection Law (1 November 2021);

e the PRC Data Security Law (1 September 2021);

e the Interpretation (I} of the Supreme People’s Court on Issues
on the Application of Law in the Trial of Labour Dispute Cases (1
January 2021);

e the People’s Republic of China (PRC) Civil Code (1 January 2021);

e the Notice on Further Regulating Recruitment and Promoting
Women's Employment (18 February 2019);

e the PRC Cybersecurity Law (1 June 2017);

e the Joint Implementation Pilot Scheme of Maternity Insurance and
Medical Insurance (19 January 2017);

e the Measures Announcing Significant Violations of Labour and Social
Security Laws (1 January 2017);

. the Interim Provisions on Labour Dispatch (1 March 2014);

e the Regulations on Exit-Entry Administration for Foreign Nationals
(effective as of 1 September 2013);

e the Interpretation of the Supreme People’s Court on Several Issues
on the Criminal Cases of Refusing to Pay Labour Remunerations (23
January 2013);

e the Special Rules for Labour Protection of Female Employees (28
April 2012);

e the Social Insurance Law of the People's Republic of China (1
July 2011);

e Amendment (VIII) to the Criminal Law of the People’s Republic of
China (1 May 2011);

e the Implementing Regulations for the Labour Contract Law (18
September 2008);

e the Labour Disputes Mediation and Arbitration Law (1 May 2008);

e the Regulations on Paid Annual Leave of Employees (1 January 2008);

. the Labour Contract Law (1 January 2008, as amended on 1

July 2013);

e the Employment Promotion Law (1 January 2008, as amended on
24 April 2015);

e the Labour and Social Security Supervision Regulations (1
December 2004);

e the Collective Contract Regulations (1 May 2004);

e the Regulations on Minimum Wages (1 March 2004);

e the Regulations on Work-Related Injury Insurances (1 January 2004,
as amended on 1 January 2011);

e the Occupational Disease Prevention Law (1 May 2002, as amended
on 31 December 2011 and 2 July 2016);
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e the Interim Regulations on Collection and Payment of Social
Insurance (22 January 1999, as amended on 24 March 2019);

e the Administrative Provisions on Employment of Foreigners in
China (1 May 1996, as amended on 13 March 2017);

e the Regulations on Labour Working Hours (1 May 1995];

e the Regulations on Medical Care Period for Enterprises’ Employees
for Illness or Non-Work-Related Injury (1 January 1995);

. the Labour Law (1 January 1995, as amended on 27 August 2009);

e the Interim Rules on Salary Payment (1 January 1995);

. the Trade Union Law (3 April 1992, as amended on 27 October 2001
and 27 August 2009); and

. the Individual Income Tax Law (10 September 1980, as amended on
1 January 2019).

The Labour Law is the fundamental legislation governing labour and
employment matters. There has been no substantial amendment since
1995 when it was first enacted. The other significant piece of legisla-
tion governing the employment relationship is the Labour Contract Law,
effective from 1 January 2008. The implementing regulations for the
Labour Law were introduced later in 2008. Many of the provisions in
the Labour Law are restated or supplemented in the Labour Contract
Law and its implementing regulations to make them easy to implement
and reduce ambiguities. These two laws set out the basic principles
for employment relationships in China, but their implementation and
enforcement rely on various regulations or rulings by the governmental
agencies in charge of labour matters at the national, provincial and local
levels. Given that such regulations are not always clearly expressed
or consistent with one another, the relevant governmental agencies
in charge of labour administration usually have broad discretion to
interpret such regulations in practice. In addition to national legisla-
tion, governments at provincial and municipal levels are authorised to
make rules to regulate labour and employment matters according to the
local situation. Such local legislation constitutes an integral part of the
Chinese labour and employment laws. Finally, the judicial interpretation
of the national laws by the Supreme People’s Court provides practical
guidelines to local courts in trying labour or employment cases.

Protected employee categories

2 | Is there any law prohibiting discrimination or harassment in
employment? If so, what categories are regulated under the
law?

Discrimination and sexual harassment are generally prohibited by law,
and an affected employee may file a lawsuit to ask for damages if an
employer violates such principles in the relevant legislation. The non-
discrimination laws, which include the Law on Protection of Women's
Rights and Interests, the Law on Protection of Disabled Persons,
the Employment Promotion Law and the Employment Service and
Employment Management Regulations, require employers to offer
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equal employment opportunities, terms and conditions to candidates
and employees regardless of their gender, ethnicity, race, physical
condition (eg, disability, infectious disease carrier), residency status
or religious belief. The Trade Union Law also provides that blue and
white-collar workers whose main source of livelihood is their wages are
entitled to take partin and organise a trade union regardless of ethnicity,
race, gender, occupation, religious belief or level of education. Also,
the Employment Service and Employment Management Regulations
prohibit employers from incorporating any discriminatory content in
their recruitment materials. Further, the Notice on Further Regulating
Recruitment and Promoting Women's Employment issued in February
2019 reiterated the prohibition against discriminating against women
in employment and further provides that employers are not allowed to
advertise that job opportunities are not available to women, refuse to
employ a woman based on her gender, inquire about a woman’s marital
or childbearing status or plans, or include a pregnancy test in a health
check, in the recruitment stage.

The Law on the Protection of Women's Rights and Interests and
Special Rules for Labour Protection of Female Employees forbids sexual
harassment against women. Victims are entitled to file complaints
with competent governmental agencies and to bring civil suits against
the harassers. The Special Rules for Labour Protection of Female
Employees impose an affirmative obligation on employers to prevent
or prohibit sexual harassment against female employees. Further, and
most recently, article 1010 of the PRC Civil Code, which took effect on
1 January 2021, also stipulates that employers are obliged to prevent
and stop sexual harassment in the workplace. Local (older] regulations
provide further guidelines on the definition of 'sexual harassment’ and
the duties of employers to address sexual harassment complaints and
prohibit retaliation against the complainant.

Enforcement agencies

3 | What are the primary government agencies or other entities
responsible for the enforcement of employment statutes and
regulations?

The primary government agency in charge of labour law enforcement
is the Ministry of Human Resources and Social Security, including its
counterparts at the provincial, municipal and district levels. These
government agencies are authorised to order non-compliant employers
to take corrective measures or impose administrative penalties on
such employers under some circumstances. However, in practice, the
enforcement often relies on the local labour arbitration commission or

courts when a party files a lawsuit.

WORKER REPRESENTATION

Legal basis

4 | Is there any legislation mandating or allowing the
establishment of employees’ representatives in the
workplace?

According to the Trade Union Law, employees may establish trade
unions voluntarily and employers are prohibited from restricting such
rights of workers. Provincial and municipal governments have also
promulgated local regulations to implement the principles set out in the
Trade Union Law. China has only one overall trade union, the All-China
Federation of Trade Unions, under which many provincial, municipal
and more local branches and divisions are established. An employer
is periodically required to contribute a minimum percentage of gross
salaries to the trade union. A portion of the dues is provided to the trade
union set up within the employing entity, and the remainder is paid to
the external, higher-level unions. The law is not clear as to whether or
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when an employer is required to establish a trade union, but if there
are at least 25 trade union members in the company, the company is
mandated to set up a trade union committee within the company.

Powers of representatives

5 | What are their powers?

According to the Trade Union Law, the basic goal of a trade union is

to safeguard the legitimate rights and interests of the employees.

The Trade Union Law and the Labour Contract Law give a trade union

the power to:

e Request that an employer rectifies its violations of regulations
related to the employees’ representative congress system and
other democratic management systems.

e Assist and provide guidance to employees when executing employ-
ment contracts with the employer.

e Represent employees as they conclude a collective bargaining
agreement with their employer.

e Require that an employer bear liability under the law when an
employer violates a collective bargaining agreement. A trade union
also has the right to file for arbitration if the labour dispute cannot
be resolved through friendly negotiations. A trade union may
presumably file a lawsuit if filing for arbitration is rejected or if the
trade union is not satisfied with the arbitral award.

e Raise objections to improper disciplinary actions imposed by
an employer.

e Be consulted before an employer unilaterally terminates an
employee. If the trade union’s opinion favours the employee, the
employer must take the trade union’s opinion and report into
consideration in its final decision.

e Investigate an employer’s violation of an employee’s legitimate
rights, and the employer must assist in the investigation.

e Provide support and assistance according to the law when an
employee applies for arbitration or files a lawsuit.

e Negotiate with an employer as it drafts company policies related
to employee benefits, such as salary, working hours, annual leave,
work safety, social insurance, benefits and training. A trade union
also has the right to request that an employer revise improper
company policies.

e  Expressits opinion in the event of economic lay-offs. The employer
must give 30 days prior notice to the trade union and consider the
opinions of the trade union in its formal lay-off plan.

BACKGROUND INFORMATION ON APPLICANTS

Background checks

6 | Are there any restrictions or prohibitions against background
checks on applicants? Does it make a difference if an
employer conducts its own checks or hires a third party?

No, there are no prohibitions or restrictions under current law or regu-
lations for a potential employer to conduct reasonable background
checks on applicants. In practice, employers may engage professional
firms to do such checks, but such third parties should hold the proper
qualifications and act within the boundaries of the applicable laws and
regulations.

However, disclosure of certain personal or sensitive information
during the background check requires consent by the applicant, particu-
larly concerning information related to health status or other sensitive
personal matters. The Cybersecurity Law (effective as of 1 June 2017)
(CSL) and Personal Information Protection Law (effective as of 1
November 2021) (PIPL] require any potential employer or background
check service provider to provide explicit notice to the data subject of
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the types of information to be collected, and the method, purpose and
scope of data collection and use. Further, the potential employer or
background check service provider must obtain the consent of the data
subject before collecting, using or sharing any personal information.
Moreover, the CSL and PIPL also mandate that the potential employer
or the background check service provider take technological or other
actions to ensure the confidentiality and protection of the personal
information collected from the applicant.

In addition, the Data Security Law (effective as of 1 September
2021) and the PIPL require that a security assessment be conducted
with respect to the export of ‘important data’ by the operators of critical
information infrastructure and special administrative measures will
be issued with respect to the security of the export of important data
collected and generated within China by other data processors.

Medical examinations

7 | Are there any restrictions or prohibitions against requiring a
medical examination as a condition of employment?

Generally, employers may require candidates to undergo a medical
examination to determine whether their health conditions meet the
requirements of the positions. In practice, the employers may determine
the items of such examination based on specific job duties and require
candidates to submit their examination reports. Blanket requirements
for medical examinations were common until 2008 when the govern-
ment restricted the use of medical examinations to learn whether a
candidate was a hepatitis B or other infectious disease carrier. Once
the Employment Promotion Law came into effect on 1 January 2008, it
became unlawful for an employer to require a candidate or employee
to undergo a hepatitis B test, request a report of such test or enquire
whether the candidate is a hepatitis B carrier. Except for those special
occupations approved and announced by the Ministry of Health,
such medical examination may not include a hepatitis B test, unless
requested by the candidate.

Current laws and regulations in China do not provide whether an
employer may refuse to hire an applicant who does not submit to a
medical examination. In practice, it is analysed on a case-by-case basis.

Drug and alcohol testing

8 | Are there any restrictions or prohibitions against drug and
alcohol testing of applicants?

There are no restrictions or prohibitions under the current laws and
regulations in China regarding drug and alcohol testing from a job
recruitment perspective. In practice, however, some employers may
request that their candidates go through drug or alcohol abuse testing
in consideration of specific job duties and requirements, although such
testing is not common among multinational employers.

Similarly, because the current laws and regulations in China do
not indicate whether an employer may refuse to hire an applicant who
does not submit to such a test, in practice, it is analysed on a case-by-
case basis.

HIRING OF EMPLOYEES

Preference and discrimination

9 | Are there any legal requirements to give preference in hiring
to, or not to discriminate against, particular people or groups
of people?

Yes. According to the Labour Law, the Employment Promotion Law and
other labour rules and regulations, employers may not discriminate

against women, disabled persons, ethnic minorities, candidates who are
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carriers of infectious diseases, candidates who come from rural loca-
tions and hold rural household residency, or secondees if dispatched to
employers by any staffing firm, during the recruitment process.

Under the labour and employment laws of China, if an employee
is laid off for reasons such as a bankruptcy reorganisation, difficulties
in production or business operations, adjustment of the enterprise’s
business methods or material changes in the economic conditions, this
employee will have priority if the employer intends to recruit new staff
within six months.

10 | Must there be a written employment contract? If yes, what
essential terms are required to be evidenced in writing?

According to the Labour Contract Law (LCLJ, an employer should execute

a written employment contract with an employee within one month of the

employee commencing work, and both the employer and the employee

should retain an original contract. If an employer fails to sign an employ-

ment contract within one month, for the period commencing from the

first day of the second month and ending on the last day of the 12th

month, it must pay twice the monthly salary of the employee for each

month for which services were provided without a written employment

agreement. The employment will be deemed ‘open ended’ if an employer

fails to enter into a written employment agreement with an employee

within one year of the employee commencing work. Such open-ended

employment cannot be terminated unless otherwise explicitly authorised

by law. The essential terms of an employment contract are:

e the employer's name and address, and the name of its ‘legal repre-
sentative’ or chief person;

. the employee’s name, address and ID number;

e the term of the employment contract, including the proba-
tionary period;

e the nature of the employee’s job duties, work requirements and
workplace;

e the employee’s working hours, leave and holiday entitlements;

e the employee’s remuneration;

. social insurance;

e labour protection, working conditions and professional hazard
prevention and protection; and

e other information as may be necessary for specific employment
contracts.

As a result of the covid-19 pandemic and in recognition of the practical
difficulty in having employees and employers execute hard-copy employ-
ment contracts, on 4 March 2020, the Ministry of Human Resources and
Social Security [MHRSS] issued the Letter of the General Office of the
MHRSS on Issues Related to the Conclusion of Electronic Employment
Contracts (Letter] in response to the Request for Instructions on
Electronic Employment Contract Management during the covid-19
period from the Beijing Labour Bureau. The Letter stipulates that
employers and employees may agree to sign employment contracts
electronically. In addition to the employment-related laws and regula-
tions, the execution of an electronic employment contract should follow
the requirements under the People’s Republic of China E-signature Law,
including that:

e the electronic employment contract is executed using a reliable
e-signature and data message that can be identified as the written
form by law; and

. the employer should ensure that the formation, transmission, and
preservation of the electronic employment contract is complete,
accurate and not falsified.

Nonetheless, once conditions permitted hard-copy contracts to be
executed, the best practice was for employers to re-execute the
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employment contracts in a hard-copy form so the parties could each
retain an original, as required by the LCL.

11 | To what extent are fixed-term employment contracts
permissible?

There are three types of employment contracts under Chinese

law, namely:

e fixed-term employment contracts;

e open-ended employment contracts; and

e employment contracts with a specified period to complete the
prescribed work.

In practice, most employment contracts are fixed-term contracts, and

there is no maximum duration for such contracts. When concluding or

renewing an employment contract with an employee under any of the

following circumstances, an employer is generally obliged to enter into

an open-ended employment contract unless the employee requests to

conclude a fixed-term employment contract:

e the employee has worked under two consecutive fixed-term
contracts and the employment relationship is to continue;

e the employee has worked for the employer for more than 10
consecutive years; or

e the employer has not signed any written employment contract with
the employee for more than a year.

However, in practice, expatriate employees (which do not include Hong
Kong, Macau or Taiwan (HMT)) should not receive open-ended contracts
because the maximum term of a work permit is five years, and many
local authorities will issue a work permit to an expatriate employee only
when the term of his or her employment contract is consistent with the
term of the work permit.

Probationary period

12 | What is the maximum probationary period permitted by law?

The probationary period varies depending on the nature and term of the
relevant employment agreement as stated below.

Term of labour contract Maximum term of probation

Less than 3 months or a contract with a
term to expire upon completion of certain
work

No probation allowed

3 months or more but less than 1 year Up to 1T month

1 year or more but less than 3 years Up to 2 months

3 years or more or open-ended

Up to 6 months
employment

Employers may impose only one probationary period throughout the
term of employment, and an extension of the probationary period
beyond the maximum period stipulated by the Labour Contract Law is
generally not allowed by this Law.

Classification as contractor or employee

13 | What are the primary factors that distinguish an independent
contractor from an employee?

Generally, Chinese law does not recognise the concept of an inde-
pendent contractor. In practice, labour arbitration tribunals or courts
tend to recognise the establishment of an employment relationship if
the following main conditions are satisfied:
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e the employer and the individual are both legally qualified to enter
into an employment relationship under the applicable laws and
regulations;

e employment-related rules and policies of the employer apply to
the individual and the individual works for remuneration under the
management and supervision of the employer; and

e the work carried out by the individual is an integral part of the
employer’s business.

An individual is ‘legally qualified’ to enter into an employment relation-
ship if he or she is at least 16 years of age, is not older than the relevant
retirement age and is not a matriculating student.

Temporary agency staffing

14 | Is there any legislation governing temporary staffing through
recruitment agencies?

Yes. According to the Labour Contract Law and the Interim Provisions
on Labour Dispatch, recruitment agencies shall apply for and obtain
labour dispatch operation permits from competent human resources
authorities to engage in staffing businesses. Employers should engage
staffing firms with valid permits. Temporary staff will enter into fixed-
term labour contracts for at least two years with qualified recruitment
agencies and be dispatched to the employer. However, the roles of such
dispatched employees are limited to those of a temporary, auxiliary or
substitute nature.

There are some additional restrictions or requirements for an
employer’s use of staffing services. For instance, if a dispatched
employee works for more than six consecutive months, this role will
not qualify as temporary and, as a result, the arrangement arguably
breaches the regulatory restrictions. Also, if an employer plans to
engage dispatched employees to work in auxiliary positions, it should
consult the trade union or the employees and announce to all employees
before it may fill these positions with dispatched workers.

Further, the regulations require that the number of dispatched
employees shall not, in any event, exceed 10 per cent of the total
number of employees, which is designed to prevent any abuse by using
dispatched employees to bypass legal obligations otherwise owed to
non-dispatched employees. Dispatched employees, as a matter of law,
are entitled to ‘equal pay’ treatment as other employees in the same
positions and discrimination is not permitted. Significantly, the Interim
Provisions of Labour Dispatch have a general anti-abuse provision
that prohibits employers from using staffing services in the name of
outsourcing when the substance of the arrangement is labour dispatch.
While there are no regulations differentiating good-faith outsourcing
from labour dispatch, the courts will examine the specific facts on a
case-by-case basis.

FOREIGN WORKERS

Visas

15 | Are there any numerical limitations on short-term visas? Are
visas available for employees transferring from one corporate
entity in one jurisdiction to a related entity in another
jurisdiction?

There is no numerical limitation on short-term visas. Visas are avail-
able for employees transferring from a corporate entity in a foreign
jurisdiction to a related entity in China. A foreign employee, which does
not include Hong Kong, Macau or Taiwan (HMT), may apply for a work
visa on the condition that he or she meets all of the requirements and
submits all of the documents to the governmental entities as required
by the applicable regulations. Before a foreign employee applies for a
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work visa, the prospective employer must first obtain an employment
authorisation certificate from the governmental entities for such foreign
employee as part of the application process.

Spouses

16 | Are spouses of authorised workers entitled to work?

The spouses of authorised foreign workers are not allowed to work in
China. The spouse of an authorised foreign worker may only work in
China if he or she obtains independent employment and after his or her
prospective employer obtains an employment authorisation certificate
from the governmental authorities for him or her, and then obtains a
work permit from the relevant governmental entities.

General rules

17 | What are the rules for employing foreign workers and what
are the sanctions for employing a foreign worker who does
not have a right to work in the jurisdiction?

If a foreign national does not obtain the right of permanent residence,
and he or she engages in work in China, the local entity in China that
intends to employ such a worker is required to sponsor and apply for a
work permit for the foreign national. An employer may only employ a
foreign national with a valid work permit and residence permit issued by
the governmental entities.

An employer who hires a foreign worker without a proper visa and
work permit may be fined 10,000 yuan for each foreign employee who is
illegally employed, which is capped at 100,000 yuan, and any income |if
any) generated by those illegal employees shall be confiscated. Further,
a foreign national who works in China without a proper visa and work
permit may be charged a fine ranging from 5,000 to 20,000 yuan. They
may additionally be detained for a period ranging from five to 15 days or
deported from China, or both, depending on the seriousness of the viola-
tion. Foreign nationals who are deported from China will not be allowed
to re-enter China for up to five years from the date of deportation.

Nonetheless, the current rules (effective as of 28 July 2018) no
longer require residents of HMT to obtain work permits. Rather, this
category of non-People’s Republic of China passport holder may enter,
work and reside in China without a work permit.

Resident labour market test

18 | Is a labour market test required as a precursor to a short or
long-term visa?

No labour market test is required as a precursor to a short-term or
long-term visa. It is a basic principle under Chinese law and regulations
that an employer may recruit foreign workers for positions with special
requirements when no domestic candidates are available for such posi-
tions. However, a labour market test need not be conducted before the
recruitment of foreign workers.

TERMS OF EMPLOYMENT

Working hours

19 | Are there any restrictions or limitations on working hours and
may an employee opt out of such restrictions or limitations?

The general principle is that the daily working hours should not exceed
eight hours, and the weekly working hours should not exceed 40 hours.
If an employer cannot guarantee the foregoing working hours system for
any particular reason, the employer may apply an alternative working
hours system with the approval of the local government authorities in
charge of labour administration. If the employer needs an employee
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to work overtime, the employer may consult the trade union and the
employee, and the overtime working hours generally should not exceed
one hour per day; if longer overtime working hours are needed, they
may not exceed three hours per day, and the monthly overtime working
hours may not exceed 36 hours, given that the employee’s health must
be guaranteed. However, there are exceptions to the aforementioned
limitations on overtime working hours:

. natural disaster, accident or other events that endanger health,
life and property and thus require emergency handling;

e  malfunction of manufacturing equipment, traffic line or public
facilities that influences operations and public interest and, thus,
requires urgent repair; and

e other circumstances prescribed by laws and regulations.

Also, employees are entitled to at least one rest day every week.
Generally, an employee may not opt out of the above restrictions or
limitations unless he or she consents to work under a government-
approved alternative working hours system.

Overtime pay

20 | What categories of workers are entitled to overtime pay and
how is it calculated?

An employee is entitled to overtime pay or benefits if he or she works

more than eight hours on a workday or 40 hours in a working week or

if he or she works on a statutory holiday. Overtime pay is calculated

as follows:

e overtime on a regular working day: at least one-and-a-half times
the regular salary;

e overtime on an off-work or rest day: at least twice the regular
salary (if compensatory time off is not provided); and

e overtime on a statutory holiday: at least three times the
regular salary.

An employee may receive compensatory time off for overtime work
performed on an off-work or rest day at the rate of one hour off for
each hour worked.

However, the above calculations do not apply to employees who
work under an alternative working hours system. The calculation of
overtime pay for employees who work under an alternative working
hours system is subject to special rules.

21| Can employees contractually waive the right to overtime
pay?

No. An employer must pay an employee for his or her overtime work. In
practice, any waiver of the right to overtime pay or a similar agreement
will most likely be deemed unenforceable.

Vacation and holidays

22 | Is there any legislation establishing the right to annual
vacation and holidays?

Yes. According to the Regulations on Paid Annual Leave of Employees,
employees of authorities, organisations, enterprises, public institu-
tions, private non-enterprises or individual private businesses [with
hired staff) who have continuously worked for more than one year will
be entitled to paid annual leave. The statutory annual leave entitle-
ment is allotted as follows:

o for employees who have worked a total of at least one year but

less than 10 years in aggregate: five days;
e for employees who have worked a total of at least 10 years but

fewer than 20 years in aggregate: 10 days; and
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e foremployees who have worked a total of at least 20 years in aggre-
gate: 15 days.

Service is measured against all employers, not just the current

employer. Statutory holidays, rest days and other leave stipulated by law,

such as marriage leave, bereavement leave and maternity leave, are not
calculated as annual leave.

An employee is not entitled to paid annual leave for the current year
under any of the following circumstances:

e wherean employee is legally entitled to a summer or winter holiday
(or both) that is longer than his or her annual leave;

e where an employee takes at least 20 days’ personal leave, and
his or her salary is not deducted according to the regulations of
the employer;

e where an employee, who has worked a total of at least one year
but less than 10 years in aggregate, takes sick leave for more than
two months;

e where an employee, who has worked a total of at least 10 years
but less than 20 years in aggregate, takes sick leave for more than
three months; or

e where an employee, who has worked a total of at least 20 years in
aggregate, takes sick leave for more than four months.

Sick leave and sick pay

23 | Is there any legislation establishing the right to sick leave or
sick pay?

Yes. Under the Regulations on Medical Care Period for Enterprises’
Employees for Illness or Non-Work-Related Injury, employees who
suffer from a non-work related illness or injury are entitled to between
three and 24 months of medical leave, depending on the employees’
total working years in aggregate and the time working for the
current employer:

e for an employee who has worked a total of less than 10 years
in aggregate, if he or she has worked for his or her current
employer for:

. less than five years: three months; or
. more than five years: six months; and

e for an employee who has worked a total of more than 10 years
in aggregate, if he or she has worked for his or her current
employer for:

. less than five years: six months;

e more than five years but less than 10 years: nine months;
e more than 10 years but less than 15 years: 12 months;

e more than 15 years but less than 20 years: 18 months; or
e more than 20 years: 24 months.

For certain employees who suffer from certain diseases (eg, cancer,
mental illness or paralysis), and are unable to recover within 24 months,
the medical leave can be extended, subject to the employer’s approval
and that of the local labour authority.

Employers should pay sick leave wages in terms of the labour
contracts entered into with employees. Such sick leave pay will be no
lower than 80 per cent of the local standard minimum salary, which
varies depending on local regulations. For example, the minimum wage
in Beijing since 1 July 2019 has been 2,200 yuan per month, so the
minimum amount of sick leave pay is 1,760 yuan per month. Subject
to the minimum requirement for sick leave wages at the national level,
authorities at the provincial or municipal level may implement a higher
rate for sick leave pay to apply locally.
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Leave of absence

24 | In what circumstances may an employee take a leave of
absence? What is the maximum duration of such leave and
does an employee receive pay during the leave?

Employees are entitled to receive pay during the following periods of
leave according to relevant laws and regulations.

Marriage leave

Marriage leave is a minimum of three days, subject to specific circum-
stances and approval of the employer. Marriage leave may be extended
by local government regulations. For example, local rules in Beijing
extend marriage leave for all employees by seven days.

Maternity leave

According to the Special Provisions on Labour Protection of Female
Employees, pregnant employees are generally given maternity leave
of 98 days, including 15 days of antenatal leave. An extra 15 days of
leave may be granted if the employee experiences difficult childbirth.
Employees who give birth to more than one baby in a single birth will be
granted extra maternity leave of 15 days for each additional baby. If an
employee suffers an early termination when she has been pregnant for
fewer than four months, 15 days of leave will be granted. If an employee
has an early termination after the fourth month of the pregnancy, 42
days of maternity leave will be granted.

Local legislation may provide additional maternity leave according
to the Population and Family Planning Law. For example, maternity
leave is extended by 80 days in Shenzhen to 178 days; as of 25 November
2021, it was extended by 60 days in Shanghai to 158 days; and as of 26
November 2021, it was similarly extended in Beijing to 158 days.

Paternity leave

While there is no national entitlement to paternity leave, local legislation
generally provides male employees with some paid paternity leave. In
Beijing, for example, the entitlement is 15 days, while in Shanghai, the
entitlement is 10 days.

Parental leave

On 25 November 2021 and 26 November 2021, the Shanghai and Beijing
municipal governments, respectively, introduced this new form of leave
in China, presumably to encourage more couples to have more children.
Parents in Shanghai and Beijing who have a child in accordance with
the municipalities’ Population and Family Planning Regulations are now
entitled to five days’ paid parental leave each year until the child reaches
three years old.

On 1 December 2021, Guangdong Province issued similar regula-
tions, but the entitlement for eligible parents is 10 days' paid parental
leave each year. A number of other cities and provinces have issued
similar local regulations.

Elderly care leave

While there is no national entitlement to elderly care leave, some local
regulations also provide elderly care leave, during which an employee
who is an only child may be able to take care of his or her parents who
are at least 60 years of age.

In Beijing, for example, the entitlement is 10 working days, and the
employee may be required to provide evidence showing that the parent
requires care, such as a diagnosis or hospitalisation certificate from a
medical institution or ability assessment from the relevant authorities.
In contrast, on 1 December 2021, Guangdong Province issued similar
regulations permitting upto 15 days’ paid leave in the case of hospitali-
sation of an elderly parent for an employee who is the only child of his
or her parents.
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A number of other cities and provinces have issued similar local
regulations. In Shanghai, however, there is currently no such leave.

Bereavement leave

Bereavement leave is generally one to three days, subject to specific
circumstances and approval of the employer, as the laws and regula-
tions do not extend to multinational employers.

Mandatory employee benefits

25 | What employee benefits are prescribed by law?

Under national and local labour laws and regulations, employees are
entitled to receive basic social benefits, including a pension, medical
insurance, maternity insurance, work-related injury insurance, unem-
ploymentinsurance and the housing fund. Also, employees have the right
to enjoy statutory holidays, paid annual leave, marriage leave, maternity
leave, etc. In some locations, such as Beijing and Shanghai, qualified
employees are entitled to paternity leave and parental leave. Parental
leave was introduced through local legislation in late November 2021.

Part-time and fixed-term employees

26 | Are there any special rules relating to part-time or fixed-term
employees?

The principal rules regulating part-time employment are set out in the
Labour Contract Law. Generally, an employee working on a part-time
basis for one employer may not work more than four hours per day on
average or above 24 hours per week. The employer and the part-time
employee may have a verbal contract.

A part-time employee may enter into a labour contract with more
than one employer, given that the contract entered into during the
term of an existing contract may not influence the performance of an
existing contract. No probationary period may be stipulated in a part-
time labour contract, and either party may terminate the employment
at any time and without any notice. Also, the part-time employee is not
entitled to any severance upon termination. The hourly salary may not
be lower than the minimum hourly salary published by the local govern-
ment in the municipality in which the employer is located, and part-time
employees must be paid no less than every 15 days.

The rules regulating fixed-term employment are set out in the
Labour Contract Law and its implementing rules.

Public disclosures

27 | Must employers publish information on pay or other details
about employees or the general workforce?

Under the labour and employment laws in China, employers are not
required to publish information on pay or other details about employees
or the general workforce. However, publicly traded companies, which
do not include subsidiaries of multinational companies, are subject
to certain disclosure requirements, including the names of senior
management and information regarding their remuneration.

POST-EMPLOYMENT RESTRICTIVE COVENANTS

Validity and enforceability

28 | To what extent are post-termination covenants not to
compete, solicit or deal valid and enforceable?

According to the Labour Contract Law, employees subject to non-
compete covenants are limited to an employer’'s senior management,
senior technicians and other personnel with a confidentiality obligation.
The scope, territory and term of such restrictions should be agreed upon
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between the employer and the employee, and such agreement may not
violate laws and regulations. Any non-compete covenants lasting longer
than two years after the termination of the employment contract are
not enforceable. Employees bound by the non-compete obligations
are entitled to monthly non-compete compensation payable by the
employer during the non-compete period. Concerning the amount of
the non-compete compensation payable to an employee, local legisla-
tion provides different standards; however, the amount of non-compete
consideration should be agreed to and documented in writing.

Clauses on the non-solicitation of either employees or company
customers are not specifically addressed by the current employ-
ment-related laws and regulations. Therefore, their enforceability is
unpredictable. While the common view is that no payment of additional
consideration is required for the non-solicitation of employees, there
is the risk that a Chinese arbitration commission or a court will deem
a non-solicitation of company customers to be a form of non-compete
obligation, which requires the payment of financial consideration.

Post-employment payments

29 | Must an employer continue to pay the former employee while
they are subject to post-employment restrictive covenants?

Yes, reasonable compensation is a precondition to the enforceability of
the competition restrictions. Generally, the compensation may not be
less than 20 per cent of the employee’s average salary in the 12-month
period immediately preceding the termination of the employment
contract. Local regulations often provide the minimum compensation
payable for non-compete restrictions to be enforceable.

Forinstance, in Shenzhen, the compensation may not be lower than
50 per cent of the employee’s average salary in the 12-month period
immediately preceding the termination of the employment contract. By
contrast, in Jiangsu Province, the monthly non-compete compensation
should be no less than one-third of an employee’'s average monthly
salary in the 12-month period immediately preceding the termination of
the labour contract. If the amount of consideration for the post-termina-
tion non-competition obligation agreed by the employer and employee
is lower than the minimum salary periodically announced by the local
government, the employer must pay an amount no less than the govern-
ment-mandated minimum.

In Shanghai and Beijing, for example, while there is no statutory
minimum requirement, 20 per cent and 30 per cent of an employee’s
average monthly salary in the 12-month period immediately preceding
the termination of the labour contract, respectively, is often considered
as the minimum amount that should be paid.

If for any reason caused by the employer, the monthly compensa-
tion is not paid to the employee for three months, the employee may
file a claim to terminate the non-compete covenant and obtain the non-
compete consideration for those three months.

There is no specific requirement regarding the compensation for
non-solicitation covenants, given the lack of regulation around them.

LIABILITY FOR ACTS OF EMPLOYEES

Extent of liability

30 | In which circumstances may an employer be held liable for
the acts or conduct of its employees?

Itis a well-established legal principle that an employer will be held liable
for damages caused by its employees in the course of the employees
performing their employment duties. Further, under the amendments
to the Anti-Unfair Competition Law [(effective as of 1 January 2018),
employers may be vicariously liable for an employee’s violations of that
law, including commercial bribery.
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TAXATION OF EMPLOYEES

Applicable taxes

31 | What employment-related taxes are prescribed by law?

Employees are subject to individual income tax on wages, salaries,
bonuses and other employment-related income. As a withholding
agent under the tax law, an employer is liable for withholding the appli-
cable taxes and paying the same to the competent tax authorities upon
payment to its employees. In practice, an employer will file tax returns
monthly on behalf of its employees, as the standard pay cycle is monthly.

EMPLOYEE-CREATED IP

Ownership rights

32 | Is there any legislation addressing the parties’ rights with
respect to employee inventions?

Yes. According to the Patent Law, as amended, an employee invention
is an invention completed by an employee in the course of performing
duties for the employer or completed by substantially using the material
and technical conditions of the employer during the employment term
or within one year of its termination. The employer will have the right
to apply for a patent for an employee invention and shall become the
patentee upon approval. The employer and the employee inventor are
allowed to enter into an agreement concerning the ownership of such
an invention.

When the employer has been granted patent rights for an
employee invention, it is required to reward the employee inventor,
and when the patent is implemented, the employee inventor should
be given reasonable remuneration according to the scope of imple-
mentation and the economic benefits subsequently received. Several
Opinions on Strengthening the Protection of the Lawful Rights and
Interests of Employee Inventors and Promoting the Implementation of
the Intellectual Property Rights, issued jointly on 26 November 2012 by
the State Intellectual Property Office, and other governmental agencies
provide specific rules that enhance the economic compensation that the
employer should pay the employee inventor in the absence of a written
agreement regarding the reward and remuneration for such a patent.

The Copyright Law, as amended, provides that a work created in
the course of fulfilment of the work assignment is an employee work.
The author of the work will be entitled to the copyright to such work, and
the employer will have priority in using such work within its scope of
business. However, for the following works, the author will solely enjoy
the right of authorship, and the employer will enjoy other rights of the
copyright and may reward the author at its discretion:

e drawings of engineering designs, product designs, maps, computer
software and other author works that are created mainly by using
the materials and technical conditions of the employer and for
which the employer bears responsibility; or

e author works whose copyright belongs to the employer according
to the law or contract requirement.

The Copyright Law, as amended, further provides that for two years
after the completion of the employee’s work, without the employer’s
consent, the author may not allow a third party to use the work in the
same way as his or her employer does. The Implementing Regulations
of the Copyright Law, as amended, offer explanations as to the meaning
of the terms ‘work assignment” and ‘materials and technical conditions’.
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Trade secrets and confidential information

33 | Is there any legislation protecting trade secrets and other
confidential business information?

Yes. According to the Labour Law, the Labour Contract Law and the
Contract Law, employers and employees may agree upon the protec-
tion of trade secrets and other proprietary confidential information in
labour contracts or by signing separate confidentiality and non-compete
agreements. Employees in breach of such confidentiality obligations
shall be liable for compensation to employers for any loss caused. There
could also be criminal liabilities under criminal law, depending on the
circumstances, which could result in serious consequences and up to
seven years imprisonment for a blatant violation.

The Anti-Unfair Competition Law prohibits any and all unauthor-
ised obtaining, disclosure, use or permission of others’ use of trade
secrets that violates any confidentiality or similar obligations. If a
third party knows or should have known that an employee or a former
employee of the owner of a trade secret or any other entity or individual
has obtained any unauthorised trade secrets, he or she is also prohib-
ited from obtaining, disclosing, using or permitting another party’s use
of that confidential information. The Anti-Unfair Competition Law also
requires regulatory bodies and their employees to keep trade secrets
learned through their investigations confidential.

The Law on Promoting the Transformation of Scientific and
Technological Achievements further provides for the protection of tech-
nical know-how and forbids any disclosure of, transfer of or competition
based on such technical know-how by employees without employers’
authorisation.

DATA PROTECTION

Rules and obligations

34 | Is there any legislation protecting employee privacy or
personnel data? If so, what are an employer’s obligations
under the legislation?

Yes. The protection of employee data has been a fast-evolving area
of law. While a new data protection regime has come into place for
employers with the Personal Information Protection Law taking effect as
of 1 November 2021, there are still many questions that remain unset-
tled, and these issues will remain unsettled until the ambiguous terms
and general understanding of how the law will be enforced are clarified.

Under the newly instituted personal data protection regime, which
includes the Cybersecurity Law, the Personal Information Protection
Law and other related regulations, employers are required to obtain
‘express consent’ from employees when collecting, using, processing,
retaining and transferring their personal information outside of the
employing entity and across international lines. Employers must also
obtain separate and express consent to collect and process sensitive
personal information. Further, employers should limit their collection
of data to what is necessary for legitimate business purposes, though
there is a carve-out for the need for express consent for the collec-
tion of personal data from employees for routine human resources
management functions, which employers should define in their data
protection policies.

The Personal Information Protection Law has greatly broadened
the rights of employees with respect to their personal data, by requiring
employers to inform employees (and candidates, interns, etc] of how
their personal data will be collected, the scope of what will be collected
and why, how to access their personal data, where their personal data is
stored and whom to contact if they have questions about that storage or
processing, and that they can request that their personal data be trans-
ferred to a third party (express right of portability).
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35 | Do employers need to provide privacy notices or similar
information notices to employees and candidates?

Yes, under the personal data protection laws and regulations [the
Cybersecurity Law, the Personal Information Protection Law and other
related regulations), employers are required to obtain express consent
from employees when collecting, using, processing, retaining and trans-
ferring their personal information outside of the employing entity, which
includes the cross-border transfer of personal data of employees and
candidates. The Personal Information Protection Law provides that sepa-
rate consent is required for providing personal information to other data
controllers, publicly disclosing the personal information, and processing
sensitive personal information and transferring personal information
outside China.

36 | What data privacy rights can employees exercise against
employers?

Under Chinese law, employers have the right to know the basic informa-
tion of the employees that is directly related to the employment contract,
and employees are required to faithfully provide such information. No law
or regulation provides a detailed definition of ‘information related to the
employment contract’. Employees may refuse to provide information that
is not relevant to the employment contract, such as religious belief.

Ifan employerdiscloses its employees’ personal data without author-
isation orin violation of the law, it is an established civil law principle that
a party that breaches another party’s civil rights (including the right to
privacy) may be liable for damages in respect of monetary losses and,
where applicable, damages for mental distress. Therefore, the affected
employees may file a civil lawsuit against the employer. The employer
may also be subject to fines imposed by the competent authorities for
the unauthorised or unlawful transfer of personal data, particularly if a
complaint is received by an employee whose personal data was compro-
mised in some way.

BUSINESS TRANSFERS

Employee protections

37 | Is there any legislation to protect employees in the event of a
business transfer?

Yes, but indirectly, as terminations of employment are restricted to statu-
tory grounds, and there is no automatic transfer of employment from one
entity to another entity. In the event of an asset acquisition in which the
buyer wants any of the employees to transfer to its entity with the business
assets, then the buyer will need to offer a new contract of employment,
and the impacted employees will need to consent to the termination of
employment with the current employer (the seller] and sign a new contract
of employment with the buyer. Under the Implementing Regulations for
the Labour Contract Law, the buyer should recognise each employees’
total years of service with the seller, and no severance will be due to
employees who transfer from the seller. If the buyer does not recognise
the employee’s service with the seller, then the employee is entitled to
statutory severance for the termination of employment with the seller.

If, as a result of the business transfer, the employer intends to lay
off any of its employees, depending on whether the number of employees
involved meets the statutory amount to trigger a 'mass layoff’, the
employer may need to go through the statutory procedures as specified by
the Labour Contract Law by giving prior notice to the affected employees,
carrying out a consultation with the affected employees, and reporting
the prospective layoffs to the local labour administrative authorities. If
the employer intends to terminate contracts of employment with certain
employees outside a formal statutorily prescribed layoff, it must first
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negotiate with such employees. The employeris also obliged to pay sever-
ance payments in such cases.

In the case of an equity transfer, the employment contract will not be
affected and will continue to be performed.

TERMINATION OF EMPLOYMENT

Grounds for termination

38 | May an employer dismiss an employee for any reason or must
there be ‘cause’? How is cause defined under the applicable
statute or regulation?

An employer may dismiss an employee only for ‘cause’; however, an
employer may dismiss an employee with 30 days prior notice or one
month’s salary in lieu of such notice in certain circumstances. The Labour
Contract Law also provides for circumstances where an employer may
dismiss an employee without prior notice.

Notice

39 | Must notice of termination be given prior to dismissal? May an
employer provide pay in lieu of notice?

Under some circumstances, prior notice or one month'’s salary in lieu of

such notice will be required.

An employer may dismiss an employee with 30 days prior notice or
one month’s salary in lieu of such notice if:

e after the completion of medical treatment for an illness or non-
work-related injury, the employee is unable to perform his or her
original job or any other work position arranged for him or her by
the employer;

e the employee is incompetent in his or her job and fails to make any
improvement after training or adjustment of his or her position; or

e  material changes of the objective circumstances have made the
employment contract no longer executable, and the employer
and the employee cannot reach an agreement on a change to the
employment contract.

The Labour Contract Law provides for circumstances where an employer
may dismiss an employee without prior notice.

40 | In which circumstances may an employer dismiss an employee
without notice or payment in lieu of notice?

The Labour Contract Law provides that an employer may dismiss an

employee without prior notice if the employee:

o fails to meet the conditions set out for the probationary period;

e severely violates the employer’s internal rules and policies;

e is corrupt or neglectful in performing his or her duties, causing
severe damage to the employer’s interests;

e fraudulently induced the employer to employ him or her through
means such as fraud, deception or coercion;

e is simultaneously employed by another employer, severely affecting
the performance of his or her duties, or he or she refuses to rectify
the situation after receiving the employer’s request; or

e isconvicted of a crime.

Severance pay

41 | Is there any legislation establishing the right to severance
pay upon termination of employment? How is severance pay
calculated?

Yes. According to the Labour Contract Law, an employer must make a
severance payment upon termination of employment if:
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e the employee terminates the labour contract owing to the employ-
er’s fault (eg, not paying the employee in full or timely);

e the employer does not renew the employee's fixed-term
labour contract;

e the employer initiates the termination discussion, and the
employer and employee reach a mutual agreement to terminate
the labour contract;

e the employer terminates an employment contract with 30 days’
notice or payment of one month’s salary in lieu of notice;

e the employer carries out collective dismissals, or a mass layoff,
owing to the need to restructure the enterprise under the appli-
cable laws and regulations;

e afixed-term labour contract expires, and the employee has refused
to renew the employment contract on the lesser terms proposed by
the employer (severance pay is not due if the employer proposes to
renew the labour contract on the same or more favourable terms):

e the employer is declared bankrupt under the law, has its business
licence revoked, is subject to a lawful order to shut down, or is
closed down or decides to go into liquidation; or

e any other circumstances prescribed by law and administrative

regulations.

The aggregate amount of severance payment is calculated primarily
based on the employee’'s monthly salary for each completed year of
service with the employer. A period longer than six months but less than
one year will be rounded up to a full year of service, and less than six
months gives rise to an entitlement to half a month’s salary.

In calculating the severance payment, the monthly salary used is
the employee’s average monthly salary in the 12-month period imme-
diately preceding the termination. If the monthly salary of an employee
is higher than three times the average monthly salary for the relevant
year as announced by the Central People’s Government at the munic-
ipal level directly under the central government or at the district level
where the employer is situated, the monthly salary used to calculate the
severance payment may be capped at three times the average monthly
salary announced by the government. In such a scenario, the number
of service years for calculating the severance amount of the concerned
employee may also be capped at 12 years. However, if an employee’s
service commenced before 1 January 2008 (the effective date of the
Labour Contract Law), the calculation may vary significantly depending
on the reason for the termination, the work location of the employee,
the location where the employer is registered (if different from the work
location of the employee) and the circumstances involved.

Procedure

42 | Are there any procedural requirements for dismissing an
employee?

Yes. The Labour Contract Law prescribes certain procedures to dismiss
employees. If an employer plans to terminate a labour contract unilater-
ally, it must provide prior notice to the trade union, even if the employer
does not have a trade union. In this case, the local or municipal union
may be notified. If the employer violates any laws, regulations or labour
contract, the union may ask the employer to take corrective measures.
The employer must consider the union’s opinions and notify the union
in writing of the outcome. Usually, no prior government approval is
required to terminate an employee’s contract, but such approval will be
necessary in practice in the event of a mass layoff.
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Employee protections

43 | In what circumstances are employees protected from
dismissal?

Certain employees are protected from dismissal with prior notice and
collective dismissal (but not summary dismissal) of their employment
contracts under the following circumstances:

e employees engaged in positions at risk of occupational diseases
who have not undergone proper health examinations before
leaving the position, or employees who are suspected of having
occupational diseases, are being diagnosed for such diseases, or
are under medical observation;

e employees who have lost or partially lost the ability to work owing
to a work-related injury or disease;

e employees who have or are suspected of having Covid-19;

e employees within the statutory period for medical treatment owing
to non-work-related medical conditions;

o employees who are pregnant, on maternity leave or in the ‘nursing’
period, which is the period from the child’s birth until the child’s
first birthday;

e employees who have worked for 15 consecutive years with the
same employer and are within five years of the statutory retire-
ment age; and

e employees otherwise protected by the relevant laws and adminis-
trative regulations.

Mass terminations and collective dismissals

44 | Are there special rules for mass terminations or collective
dismissals?

Yes. If an employer intends to dismiss 20 or more employees, or fewer
than 20 employees when this number represents 10 per cent or more
of the total number of its employees, the dismissals must be based on
statutory reasons, including restructuring according to the Enterprise
Bankruptcy Law or serious difficulties in production or business opera-
tions. Also, the employer must consult with the employees by giving 30
days’ advance notice of the background and reasons for the dismissals
to the trade union or all of its employees. The employer should consider
the opinions of the union or the employees, and file the mass layoff plan
with the labour administrative authorities. While government approval
is not legally required to implement a mass layoff, such approval is
necessary in practice.

Class and collective actions

45 | Are class or collective actions allowed or may employees only
assert labour and employment claims on an individual basis?

In theory, class actions are allowed in China. According to the Civil
Procedure Law, where the subject matter of an action is of the same
category and one of the parties has numerous litigants but the exact
number of the litigants is uncertain when the lawsuit is filed, the
people’s court may issue a public notice to explain the nature of the
case and the claims, as well as notify interested persons who are also
entitled to claims to register their claims with the people’s court within
a specified period. In practice, however, no such class actions have
been brought; in most cases, an employee will file a claim on an indi-
vidual basis.

While multiple employees may bring the same claim and the
hearings may be held concurrently, the adjudications are made on an
individual basis. When there is a breach of a collective bargaining agree-
ment, as authorised by the Labour Contract Law, a trade union may
apply for arbitration or bring a lawsuit against the employer. However,
labour disputes filed in the name of the trade union are not common.
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Mandatory retirement age

46 | Does the law in your jurisdiction allow employers to impose a
mandatory retirement age? If so, at what age and under what
limitations?

Yes. Under the current law, the mandatory retirement age is generally 60
for males, 55 for females who hold ‘desk jobs’ or positions not requiring
manual labour and 50 for other female workers.

When this law was promulgated several decades ago, it applied only
to employees of state-owned enterprises; however, it now also applies
to other businesses, private and foreign-owned. Employees who work
underground, at high altitudes orin extreme temperatures, or whose work
is especially physically taxing or otherwise harmful to their health, are
entitled to early retirement (at 55 years old for males and 45 years old for
females). Employers, however, are allowed to hire retirees using a labour
service contract. Retired employees hired under labour service contracts
are not entitled to termination protections and some other benefits
provided under the Labour Contract Law, and their engagement in this
manner may be limited to one to two years. Generally, foreign employees
are not permitted to work in China beyond the legal retirement age.

DISPUTE RESOLUTION

Arbitration

47 | May the parties agree to private arbitration of employment
disputes?

No. Private arbitration of employment matters is not allowed under
Chinese law. The Labour Dispute Mediation and Arbitration Law,
effective as of 1 May 2008, specifically mandates arbitration at govern-
ment-controlled labour arbitration committees if there is any dispute
between the employer and employee for most causes of action. However,
the law encourages the parties to resolve their disputes by way of friendly
negotiation or mediation, and government-supported and private media-
tion is also encouraged as a way to resolve disputes.

If a party disagrees with the arbitration award granted by the labour
arbitration committees, such party may challenge such award within
a certain period by filing a lawsuit with the competent people’s court,
though some arbitration awards may not be challenged by the employer

depending on the amount of subject matter at issue.

Employee waiver of rights

48 | May an employee agree to waive statutory and contractual
rights to potential employment claims?

No. As a general principle, Chinese employment laws do not provide for an
employee’s waiver of statutory employment rights. In practice, however,
when agreeing to a mutual termination of the employment relationship,
an employee may agree to waive certain claims by signing an agreement
with the employer, and such waiver may be supported by the labour arbi-
tration committee and court. Contractual employment claims, however,
may generally be waived if they do not conflict with Chinese labour laws.

Limitation period

49 | What are the limitation periods for bringing employment
claims?

Any arbitration claim must be made within one year of the day when ‘the
employee knows or should have known of the infringement of rights’
according to the Labour Dispute Mediation and Arbitration Law. With
respect to disputes over salary payments with current employees, the
one-year limitation period starts from the date of termination of the
labour contract.
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UPDATE AND TRENDS

Key developments of the past year

50 | Are there any emerging trends or hot topics in labour and
employment regulation in your jurisdiction? Are there current
proposals to change the legislation?

Data protection legislation is becoming increasingly strict concerning the
collection, retention, processing and transfer of personal data, particu-
larly if the data will be transferred outside China.

The issuance of the Data Security Law in June 2021 reaffirms the
Chinese government's requirements for data localisation and attitude
towards tightening its grip over the cross-border transfer of personal
data. Moreover, China’'s long-awaited Personal Information Protection
Law, after two rounds of draft versions, was finally passed by the Standing
Committee of the National People's Congress on 20 August 2021, and
the law took effect as of 1 November 2021. As explained above, the law,
regarded as China’s version of the EU General Data Protection Regulation,
lays out a comprehensive set of rules for how employers should collect,
use, process, share and transfer personal information in China and to
their affiliates outside of China. The law further supplements the existing
data protection regime previously established by the Cybersecurity Law
and national guidelines, and it provides another pillar in China’s efforts
to regulate how companies use data and to further protect the personal
data of its citizens.

Additionally, as of 1 November 2020, the tax authorities in many
locations across China started collecting social insurance contributions
directly from employers, as opposed to the employers reporting and
making contributions directly to the social insurance authority. Under
this new collection process, the tax authorities can assess and collect
the accurate contributions levels as the contributions are based on an
employee’s gross monthly salary and an employer’s ability to report lower
salary levels to reduce the social insurance premiums will be curtailed.
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This represents a significant policy change and is consistent with the
trend that we anticipated in terms of greater enforcement against non-
enrollment or underpayments in this area.

Finally, starting from late November 2021, local governments at the
provincial and municipal level have started issuing regulations providing
eligible employees with additional benefits related to the government’s
relaxation in May 2021 of the national Family Planning Regulations, as
described above. These additional benefits are intended to spur the
childbirth rate and incentivise married couples to have more children.
Employers should continue to monitor these developments wherever
they have employees physically performing services for the company,
and employers may need to update their leave policies accordingly as
additional regulations are issued with immediate effect.
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LEGISLATION AND AGENCIES

Primary and secondary legislation

1 | What are the main statutes and regulations relating to
employment?

The main statutes and regulations relating to employment are the Labour
Code, the Social Security Code, administrative regulations and collective
bargaining agreements, either at a field-of-activity level or at a company
level. International treaties, EU legislation, the French Constitution of
1958, and associated sources and the Civil Code, which contain provisions
that apply to employment, also apply.

Protected employee categories

2 | Is there any law prohibiting discrimination or harassment in
employment? If so, what categories are regulated under the
law?

The Labour Code protects employees against harassment and discrimi-
nation, either direct or indirect, at work. According to article L1132-1 of
the Labour Code, in deciding to hire, sanction, dismiss, promote or reward
an employee, an employer must not take into account an employee’s:

. origin;
. gender;
. morals;

. sexual orientation or identity;

e age;

e family situation or pregnancy;

. genetic characteristics;

e vulnerability resulting from the employee’s economic situation, real
or assumed;

e belonging or not belonging to an ethnic group, nation or race, real
or assumed;

e  political opinions;

. union or mutual activities;

. elective mandate;

. religious beliefs;

e  physical appearance;

. family name;

. place of residence or bank domiciliation;

. state of health, loss of independence or disability; or

e  ability to speak in a language other than French.

Regarding harassment, the Labour Code punishes the perpetrators of
moral and or sexual harassment with imprisonment and a fine. Also, the
employer must take all necessary measures to prevent, stop and punish
harassment.

Moral harassment can be defined as repeated verbal or phys-
ical harassment that has the purpose or effect of degrading working
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conditions that are likely to affect an employee’s rights and dignity,
impair his or her physical or mental health or compromise his or her
professional future.

Sexual harassment can be defined as repeated or unspoken sexual
comments or behaviour that either violates the dignity of the employee
because of its degrading or humiliating nature or creates an intimidating,
hostile or offensive situation for the employee. Sexual harassment can
also be serious pressure, even if not repeated, with the real or apparent
aim of obtaining an act of a sexual nature, whether such pressure is
sought for the benefit of the perpetrator or the benefit of a third party.
As a consequence, no employee can be subject to a direct or indirect
discriminatory measure for having been subjected to or refused to be
subjected to sexual harassment.

Further, related to sexual harassment, the Labour Code prohibits
sexist behaviour that can be defined as any behaviour related to the sex
of a person that has the purpose or effect of violating his or her dignity
or creating an intimidating, hostile, degrading, humiliating or offensive
environment.

Last, the Labour Code grants protection in favour of whistleblowers,
employees who use their right to strike and fixed-term or part-time
employees as compared to permanent employees in similar situations.

Enforcement agencies

3 | What are the primary government agencies or other entities
responsible for the enforcement of employment statutes and
regulations?

The administration of French labour law is entrusted to the Ministry of
Labour, which is represented by regional and departmental directors
and by labour inspectors organised through regional bodies. The judi-
cial enforcement of French labour law is the primary responsibility of
the labour courts, which are competent to judge all individual disputes
arising out of the employment relationship. The Defender of Rights,
a French independent administrative authority, may assist the labour
courts to identify and assess cases of discrimination.

WORKER REPRESENTATION

Legal basis

4 | Is there any legislation mandating or allowing the
establishment of employees’ representatives in the
workplace?

Before the reform of September 2017 [relating to several laws and
codes), employers were required to organise elections at the company
level for staff delegates when the number of employees reached 11 and
for a works council when the number of employees reached 50. Subject
to certain conditions, a works council must also have been elected at the

establishment level and either at group level or European level, or both.
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The reform of September 2017 states that, by 1 January 2020,
all companies must have implemented a representative body, the
social and economic committee, which takes and gathers the compe-
tencies of the former works council, staff delegates and health and
safety committee. An employer is required to organise elections at the
company level for the social and economic committee with reduced
competencies when the number of employees reaches 11. The social
and economic committee gains full competencies when the number
of employees reaches 50. Subject to certain conditions, a social and
economic committee must also be elected at the establishment level

and either at the group level or European level, or both.

Powers of representatives

5 | What are their powers?

In companies where the number of employees has reached 50, the
works council or social and economic committee has both economic
and social functions.

Economic function

The works council or social and economic committee’s purpose

is to ensure that the employees’ interests are taken into account in

the framework of the decision-making of the company in matters
regarding the management and the evolution of the economic and
financial situation of the company, work organisation, professional
training and manufacturing technique.

It must be informed and consulted:

e each year, in the absence of a collective bargaining agreement
providing otherwise, on the strategic orientation of the company,
the economic and financial situation of the company and the social
policy, working conditions and employment in the company; and

e more generally, on each important project concerning the organi-
sation, management and general activity of the company.

Employers must put in place a single economic and social database

permanently accessible to the works council or social and economic

committee members. The mandatory content of this database is very

broad and covers the following:

e investments regarding employment and assets (both tangible and
intangible);

e gender equality at work;

e  equity and debt;

e all elements of compensation of employees and managers;

. social and cultural activities;

e payments made to investors or funds; and

e financial aid benefiting the company.

In the absence of a collective bargaining agreement providing other-
wise, the economic and social database must also contain the
following:

e investments regarding the environment for certain companies;

. outsourcing, recourse to subcontractors; and

e group-wide financial and commercial transfer.

Last, the works council or social and economic committee members
have the right to be present at the meetings of the board. They have
an advisory voice.

Social function

The works council or social and economic committee ensures, controls
or participates in the management of all social and cultural activities
established in the company to the benefit of employees, their families
and trainees.
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The works council or social and economic committee, there-
fore, has responsibility for activities for the well-being of employees
both internally and externally, and the management of social welfare,
pension and mutual insurance institutions. It also regulates all aspects
of social services, as well as occupational health services, leisure and
sports activities.

The works council or social and economic committee can adjust the
benefits according to certain criteria, such as the employees” income or
the age of their children.

BACKGROUND INFORMATION ON APPLICANTS

Background checks

6 | Are there any restrictions or prohibitions against background
checks on applicants? Does it make a difference if an
employer conducts its own checks or hires a third party?

The employer may ask an applicant to provide information directly or
through a third party to the extent that such information is necessary to
assess the applicant’s professional capacities that have a direct link with
the position and the employee’s skills (article L1221-6 of the Labour
Code). Except where the information is relevant in the specific context of
the position, the employer may not collect private background informa-
tion (eg, criminal or credit record or the holding of a driver’s licence).

Medical examinations

7 | Are there any restrictions or prohibitions against requiring a
medical examination as a condition of employment?

A medical examination is only mandatory as a condition of employment
for an employee intended to work in a particularly dangerous environ-
ment (eg, employees exposed to carcinogenic agents, lead or ionising
radiation). This examination aims to verify that the applicant is not
suffering from a disease that may affect his or her working environ-
ment and that he or she is physically capable of carrying out the job’s
future duties. A medical examination is also mandatory for employees
returning from maternity leave, leave for occupational disease and leave
of more than 30 days for a work-related and non-professional illness or
accident. For other employees, an information and prevention visit shall
take place before the end of the trial period and within the three-month
period following the date of hire.

Regarding the medical follow-up, the industrial doctor sees each
employee at least every five years. Particular provisions exist for some
employees. Disabled workers and night workers, for example, must see
an industrial doctor at least every three years, and employees holding
a high-risk position must see an industrial doctor at least every four
years with an interim visit. This period may be adapted to the employee's
health conditions.

Drug and alcohol testing

8 | Are there any restrictions or prohibitions against drug and
alcohol testing of applicants?

The employer is not, in principle, entitled to ask questions about
the applicant’s private life, which includes questions about health.
Information relating to a health condition should only be given by the
applicant to the medical staff during medical examination or an infor-
mation and prevention visit. The doctor may prescribe a drug or alcohol
testif he or she thinks it is relevant in assessing the applicant’s ability to
carry out the functions of the job. The applicant must agree to the test
and must be informed by the doctor of the possible consequences. The
results of the tests are not communicated to the employer; the doctor
only indicates if the applicant can work.
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If provided for by the Internal Regulations, justified by the nature of
the position, and when the employee has been duly informed and able to
require a second test, an employer may be able to conduct an alcohol or
drug test within the company itself.

HIRING OF EMPLOYEES

Preference and discrimination

9 | Are there any legal requirements to give preference in hiring
to, or not to discriminate against, particular people or groups
of people?

An employer cannot give preference in hiring particular people or groups
of people because it may be considered discrimination, which is prohib-
ited by law.

The law relating to the freedom to choose a professional future,
enacted on 5 September 2018, has reformed the existing framework
to promote and simplify the employment of disabled individuals. Some
of the existing obligations have been revised, such as the obligation for
employers with at least 20 employees to employ disabled individuals at
the rate of 6 per cent of the workforce, which must now be revised every
five years (6 per cent becomes a minimum). Some of the provisions of this
law include the extension of the reporting of disabled employees to all
companies and the facilitation of telework for disabled employees.

Employers may still decide to hire disabled employees, to outsource
part of their activity to specified companies employing disabled persons
or pay a financial contribution to a dedicated agency in lieu. Employers
may also comply with this obligation by applying a certified collec-
tive bargaining agreement providing for an annual or multi-annual
programme in favour of disabled employees. The Macron Law (Law No.
2015-990, dated 6 August 2015) added three other ways to comply with
this obligation:

e adapting the workplace to accommodate disabled undergraduate
students for internship periods of at least 35 hours;

o  offering a professional settling-in period of at least 35 hours; and

e  subcontracting agreements or services contracts with independent
disabled workers.

Temporary measures for hiring women or older employees are also
authorised.

Provided that an employee dismissed for economic reasons informs
his or her previous employer that he or she would like to benefit from
a re-hiring priority, the employer must inform and give priority to this
employee for any hiring for a position corresponding to the employee’s
qualification within a 12-month period following his or her dismissal.

Certain collective bargaining agreements provide for an obligation to
give priority to internal employees in terms of applying for new positions.

10 | Must there be a written employment contract? If yes, what
essential terms are required to be evidenced in writing?

A written employment contract is mandatory in specific cases provided
by law, such as when an individual is hired as a temporary employee or
is hired on a fixed-term or part-time contract. Restrictive covenants are
also required to be in writing. A written employment contract is not strictly
required under French law in other cases, although it is recommended for
evidentiary reasons. Moreover, the EU Council Directive 91/533/EEC of 14
October 1991 requires employers to provide a written agreement with the
essential terms of the contract, such as:

. the names of the parties;

. the place of the work;

e thejob position;

e abrief characterisation or description of the job position;
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the starting date;

the term of the employment (for fixed-term contracts);

the duration or, if not possible, the terms and conditions of

annual leave;

. the duration or, if not possible, the terms and conditions of the
notice period;

e the amount and components of the compensation;

e the daily or weekly working time; and

e applicable collective bargaining agreements.

The collective bargaining agreement may also impose an obligation
to provide the employee with a written employment contract or with
specific information.

11 | To what extent are fixed-term employment contracts
permissible?

The normal form of employment is the indefinite-term contract.

Therefore, a fixed-term contract may only be used to hire an employee

to perform a precise and temporary task in factual circumstances strictly

defined by the law as follows:

e toreplace an employee who is temporarily absent or whose contract
is temporarily suspended;

e totemporarily replace an employee whose job is being eliminated;

e totemporarily fill a vacant job position while awaiting the arrival of a
new employee (for a maximum of nine months);

e  todeal with a temporary increase in business activity;

e tofacilitate the hiring of certain categories of unemployed person;

e to provide specific training to the employee; or

e to hire for seasonal work or in business sectors in which fixed-term

contracts are standard practice.

Usually, the maximum duration of a fixed-term contract is 18 months
and may be extended to 24 months under specific conditions. There is no
maximum duration when the fixed-term contract may be made to replace
a temporarily absent employee.

Specific limitations or prohibitions apply to companies that have
carried out a dismissal on economic grounds during the past six months
or hiring to fill a position requiring the performance of dangerous activi-
ties and to replace employees on strike. Also, the conclusion of successive
fixed-term contracts with the same employee or for the same position is
subject to limitations.

Subject to the existence of a specific provision in a collective
bargaining agreement, fixed-term contracts may be signed with execu-
tives and engineers for a period of 18 to 36 months for the completion of

a specific and defined project.

Probationary period

12 | What is the maximum probationary period permitted by law?

For indefinite-term employment contracts, the mandatory probationary
periods permitted by law are:

e two months for workers and employees;

. three months for technicians and supervisors; and

e four months for executives.

Longer probationary periods are authorised when they are provided by
a collective bargaining agreement entered into before 26 June 2008.
Shorter probationary periods are authorised when they are provided by
a collective bargaining agreement or employment contracts signed on or
after 26 June 2008.

Such probationary periods may be extended once, but only if
provided for in the collective bargaining agreement and the employment
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contract. Such an extension, which is subject to the employee’s express
consent, must be agreed to before the end of the initial probationary
period. The duration of the probationary period including renewal
cannot exceed:

e four months for employees and workers;

. three months for technicians and supervisors; and

e eight months for executives.

The probationary periods can be terminated respecting a notice period
of up to one month.

A fixed-term contract may provide for a probationary period that
depends on the duration of the contract and may last for up to one
month for contracts exceeding six months.

Classification as contractor or employee

13 | What are the primary factors that distinguish an independent
contractor from an employee?

Among other case-specific elements, the primary factors that distin-

guish an independent contractor from an employee are that the

contractor:

e does not carry out duties in a subordinate position to an employer;

e does not belong to the employer’s organisation;

e  carries out the duties with his or her own equipment or in premises
that are different from those of the user company;

e sends invoices for specific services rendered over a specific period;

e is not economically dependent on a single client but has several
clients; and

e must have completed all relevant registration and declaration
formalities to act as an independent contractor.

French labour law imposes a variety of requirements and obliga-
tions on the parties in an employment relationship that do not apply
to independent contractors (eg, disciplinary regulations, working-time
regulations and paid holidays).

Temporary agency staffing

14 | Is there any legislation governing temporary staffing through
recruitment agencies?

Under French law, recruitment agencies must only carry out activities
dedicated to providing temporary employees to their client companies.
They are not allowed to conduct any other business.
When a temporary employee is made available to a client, two
contracts are entered into:
e a service contract between the temporary agency and the user
company; and
e amission employment contract entered into between the employee
and the temporary agency.

Although the temp must comply with the working conditions applicable
within the user company, his or her link of subordination remains with
the temporary agency [ie, his or her employer).

The same conditions provided for using the fixed-term employment
contract, mentioned earlier, apply here.
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FOREIGN WORKERS

Visas

15 | Are there any numerical limitations on short-term visas? Are
visas available for employees transferring from one corporate
entity in one jurisdiction to a related entity in another
jurisdiction?

There is no numerical limitation on short-term visas (less than three

months] for foreign employees working for the same employer in France.
All foreign workers need a visa and a work permit to work in

France unless they are nationals of one of the member states of the

European Union. Foreign workers who are not nationals of these coun-

tries need the authorisation to stay and work in France, including all of

the following:

. a residence permit, which is valid for 10 years;

e atemporary stay visa with authorisation to work, which is valid for
12 months; and

e atemporary authorisation to work, which is valid for 12 months.

Other authorisations exist for students and scientists, etc.

Less restrictive visa rules apply to employees seconded from a
foreign corporate entity to another related entity located in France to
carry out a service (assigned employees). After several legislative
back-and-forths, the employer will soon be required to pay a special
contribution only when it is in breach of the legislation on secondment.

Moreover, certain French labour legal requirements apply to the
secondee during the secondment, including working time provisions,
days off, paid holidays, minimum salary, overtime and rules relating to
health and safety. These requirements ensure that the secondment will
not deprive the seconded employee of the rights they would have been
granted under a French employment contract.

Spouses

16 | Are spouses of authorised workers entitled to work?

A temporary authorisation to stay in France for personal reasons is
available to the extent that the individual meets the legal conditions
set by French law. This authorisation is for a maximum duration of one
year (automatic renewal] and allows its holder to carry out a profes-
sional activity.

General rules

17 | What are the rules for employing foreign workers and what
are the sanctions for employing a foreign worker who does
not have a right to work in the jurisdiction?

The procedures to obtain a work permit depend on the place where the
foreign worker lives. If the foreign worker lives in France, the employer
must check the validity of his or her visa and authorisation to work. If the
foreign worker does not live in France, the employer must prove that it
has tried, with no success, to recruit a candidate in France to be entitled
to recruit a foreign worker.

The labour authorities issue the authorisation to work. Except for
certain categories of employees [such as assigned employees, artists
or high-level executives), they take into account the employment situa-
tion in the area where the foreign worker would work, the employment
conditions (notably salary) that would apply to the foreign worker, and
the technological and commercial purposes of the stay. Any refusal
shall be written and shall provide the grounds for the refusal.

The usual formalities (notably, medical examinations) and labour
requirements apply to foreign workers. The employer would have to pay
a specific contribution to the employment of a foreign worker.
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Failure to comply with the legal requirements governing the intro-
duction of foreign workers to France may give rise to various sanctions
including criminal liabilities. Courts will impose fines and imprisonment
upon the employer (up to 10 years in prison and a fine of up to €750,000
for individuals, and €3.75 million for legal entities) while French authori-
ties can withhold the employee’s authorisation to work or stay in France.
Additional criminal or administrative sanctions are incurred, such as
confiscation of all or part of the assets, exclusion from public procure-
ment and dissolution.

Resident labour market test

18 | Is a labour market test required as a precursor to a short or
long-term visa?

A labour market test may be required depending on the particular situ-
ation of the foreign worker and the local employment situation. Except
for certain categories of employees, the employment situation of the
geographical area where he or she will work is taken into consideration
by the relevant administrative authority in deciding whether to grant the
authorisation to work in France.

Also, when the foreign worker does not live in France, the employer
must post the position with the unemployment agency or with agencies
that are used by the public employment service. The employer will be
entitled to recruit a foreign worker only if it is unable to staff the position
with someone who is already authorised to work in France.

TERMS OF EMPLOYMENT

Working hours

19 | Are there any restrictions or limitations on working hours and
may an employee opt out of such restrictions or limitations?

The typical working week is 35 hours under French law unless other-
wise specified by a collective bargaining agreement (although a more
flexible working time organisation may apply to executives). The number
of overtime hours that an employee may work during a calendar year is
limited by a collective bargaining agreement, by a company-level agree-
ment or by law (a legal threshold of 220 hours per year and employee);
beyond such limit, the employee must be given a compensated rest
period in addition to the overtime payment.

An employee may not work more than 10 hours per day. The
average number of hours that an employee may work per week over
any period longer than 12 consecutive weeks may normally not exceed
44 hours, nor may the number of hours the employee works during any
given week exceed 48. Each failure by the employer to abide by the appli-
cable rules and regulations relating to working hours or overtime hours
is sanctioned by a maximum fine of €750 for individuals and €3,750
for legal entities. The fine is multiplied by the number of employees
affected by the violation of the law. The employee cannot opt out of these
restrictions.

Overtime pay

20 | What categories of workers are entitled to overtime pay and
how is it calculated?

All employees are entitled to overtime pay, except high-level employees
with management duties who have the greatest independence in
carrying out their duties and in the organisation of their schedules
and whose compensation is in the highest range of the organisation.
Other employees (itinerant workers and executives) may be subject to a
particular arrangement that excludes overtime payment within a certain
limit (eg, @ maximum number of hours or days of work per month or
per year).
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Overtime pay is calculated based on the hourly rate applicable to
the employee with a surcharge (eg, 25 per cent between 35 and 43 hours
of work per week, and 50 per cent above 43 hours).

Overtime pay may be replaced, fully or partially, by compensatory
time off for overtime hours worked below the overtime threshold. The
employee must be given compensated time off on top of overtime pay for
hours worked above the overtime threshold.

21 | Can employees contractually waive the right to overtime pay?

Aside from a specific organisation of working time, employees cannot
waive their right to overtime pay.

However, employers can propose to employees who benefit from
a certain level of autonomy in the organisation of their working time a
global remuneration agreement for a certain number of hours worked
per week or per month, including the payment of overtime hours, within
the limit of either 20.8 hours per month or 4.8 hours per week (these
thresholds can be lower depending on provisions regarding working
time provided in a collective bargaining agreement or an in-house
collective agreement). The remuneration of employees who benefit from
this working time organisation must not be lower than the minimum
remuneration corresponding to their classifications, as increased by the
payment of the overtime hours included in their global remuneration
agreements.

A collective bargaining agreement or an in-house collective
agreement may allow employers and employees to enter into a global
remuneration agreement for a certain number of days worked per year,
without regard to the number of hours actually worked over the year
by the employees. Provisions on overtime hours do not apply to this
category of employees and they are not entitled to receive overtime pay.

Vacation and holidays

22 | Is there any legislation establishing the right to annual
vacation and holidays?

French labour law grants employees the right to a minimum amount
of paid annual vacation. Two-and-a-half workable days of annual leave
are given per month in the reference year, not to exceed 30 workable
days. A ‘workable day’ is any one of the six days in the maximum six-day
working week. Individuals working a typical five-day week during a full
reference year will receive 25 working days for their annual vacation.
Paid vacation is in addition to public holidays.

Sick leave and sick pay

23 | Is there any legislation establishing the right to sick leave or
sick pay?

An employee may be absent owing to illness, provided that he or she
has informed the employer and produces a medical certificate (usually
within 48 hours following the absence). During the absence, the
employee receives a social security allowance.

The employment contract is suspended but the applicable collective
bargaining agreement or the Labour Code ensures that the employee’s
salary is maintained in full or in part [subject to certain conditions). The
salary is maintained from the first day of absence when the absence
results from a work-related illness or accident, and after eight days of
absence in other cases.

Under the Labour Code, the indemnity amounts to 90 per cent
of the employee’s gross salary during the first 30 days of illness, and
66.66 per cent of the gross salary during the following 30 days. Those
periods are increased by 10 days for each five-year period worked by the
employee above one year within a limit of 90 days of indemnification for
each period [maximum 180 days of indemnification for each period of 12
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months). Any social security allowance and complementary healthcare
indemnity received by the employee is deducted from the amount paid
by the employer.

Leave of absence

24 | In what circumstances may an employee take a leave of
absence? What is the maximum duration of such leave and
does an employee receive pay during the leave?

Apart from annual vacation or absence owing to illness, an employee
may be absent in various circumstances including maternity or adoption
leave, family reasons (eg, marriage, death or parental illness), parental
leave, child sickness, training, sabbatical leave or business creation.
Payment and duration of the leave depend on the reasons for the leave,
and the existence of specific provisions of a collective bargaining agree-
ment or from a specific agreement with the employer.

For example, in the case of maternity, the employee is entitled to
a minimum of 16 weeks of absence with a maximum of 52 weeks (in
cases of multiple pregnancies with medical risks). During maternity
leave, the employee receives a social security allowance. The collective
bargaining agreement may also provide for an obligation to maintain the
employee’s salary in full or in part. At any time after the birth of a child,
an employee who has worked at least one year with the company before
the birth may ask for parental leave or to move to part-time work for a
maximum period of one year, which can be renewed twice, ending on the
third birthday of the child. During parental leave, except in the case of
part-time work, there is no legal obligation to maintain salary unless a
collective bargaining agreement provides for it.

If the employee is absent without a valid reason, he or she will not
be paid and may be dismissed.

Mandatory employee benefits

25 | What employee benefits are prescribed by law?

Employees are entitled to statutory social security benefits that consist
of statutory pensions and protection against exceptional situations
relating to the employee’s health, family events, work-related accident
or illness. Employees are also covered against unemployment risk.
Such benefits are sponsored by the state through social security contri-
butions paid by the employee (at the approximate rate of 20 per cent of
the employee’s gross salary) and the employer (at the approximate rate
of 45 per cent of the employee’s gross salary).

French law requires that any company employing at least 50
employees manage a mandatory profit-sharing plan and a company
saving plan.

Part-time and fixed-term employees

26 | Are there any special rules relating to part-time or fixed-term
employees?

An employer may not discriminate against part-time or fixed-term
employees based on the fact that they are not employed on a full-time
or permanent basis.

At the end of the fixed-term contract, the employee must generally
receive an indemnity that is at least equal to 10 per cent of his or her
gross salary received during the contract.

A fixed-term contract may only be used to hire an employee to
perform a precise and temporary task in factual circumstances strictly
defined by law.

For part-time employees, specific terms and conditions are
required in writing in the employment contract (eg, qualification,
compensation items, working time, weekly schedule, amendment of
schedule and additional hours, etc]. If a full-time position in the same
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professional category or with similar duties becomes open, part-time
employees must receive priority in terms of both applying for and
obtaining such a position.

Public disclosures

27 | Must employers publish information on pay or other details
about employees or the general workforce?

Under French law, there is no general obligation to publish informa-

tion on employees’ pay. However, the economic and social database

must contain information on gender equality, including the remunera-
tion gap between men and women, and information on executives” and
employees’ remuneration. Under the law enacted on 5 September

2018 relating to the freedom to choose a professional future, compa-

nies are required to publish their gender gap scores on their websites.

Companies with more than 1,000 employees had until 1 March 2019 to

comply with this obligation; those with between 250 and 1,000 employees

had until 1 September 2019 to comply; and those with between 50 and

250 employees had until 1 March 2020 to comply. This law has also

introduced provisions in favour of the reduction of the gender pay gap,

reforming the existing framework. Equal pay for women and men is now
an obligation of results and to ensure compliance with this obligation,
companies will have to respect four main criteria:

e the introduction of an equal pay index for women and men,
composed of five indicators;

e transparency (each company will have to publish its results on
its website):

e a three-year period for companies to catch up on wages lie,
by March 2022, however, companies with between 50 and 250
employees are granted a supplementary period of one year); and

e they will be subject to a penalty of up to 1 per cent of the total
payroll in the event of non-compliance.

All collective bargaining agreements, either at a field-of-activity level or
ata company level, signed after 1 September 2017 must be published on
a public electronic database. The collective bargaining agreement can
be partly published or anonymised under specific conditions.

The labour inspector is entitled to require the receipt of specific
documents such as payslips.

Moreover, in French sociétés anonymes, every shareholder has the
right to obtain information on the global remuneration of the five or 10
highest-paid persons within the company.

Following Directive 2014/95/EU of 22 October 2014 on disclosure
of non-financial and diversity information by certain large undertakings
and groups, a law of 19 July 2017 and a decree of 9 August 2017 adapted
the equivalent French legislation. Certain companies employing an
average of 500 employees during the financial year shall include in
the management reports a non-financial statement containing, when
relevant, the remunerations and their evolution. This non-financial
statement must be published on the company’s website.

POST-EMPLOYMENT RESTRICTIVE COVENANTS

Validity and enforceability

28 | To what extent are post-termination covenants not to
compete, solicit or deal valid and enforceable?

Such covenants must be agreed to in writing. The company must justify
the agreement as a protection of its legitimate interests. Further, the
covenant must not prohibit the employee from working in his or her area
of skill. The territorial scope and duration of non-compete covenants
must be limited. Moreover, financial compensation should be provided
in consideration of a non-compete covenant. If an employee is not
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compensated for his or her non-compete commitment, the covenant
will not be enforceable, and he or she may claim damages for the limi-
tation of the right to work that has been suffered.

The maximum period for a non-compete covenant depends on the
employment contract and the collective bargaining agreement, if any.
Usually, it lasts between 12 and 24 months.

Covenants not to solicit or deal with customers or suppliers are
regarded as limiting the right to work and are, therefore, generally
subject to the same conditions as non-compete covenants.

Post-employment payments

29 | Must an employer continue to pay the former employee while
they are subject to post-employment restrictive covenants?

Yes, concerning non-compete covenants. If an employee is not compen-
sated for his or her non-compete commitment, the covenant will not be
enforceable, and he or she may claim damages for the limitation of the
right to work that has been suffered.

The compensation cannot be paid during employment but only
after notification of the termination. The compensation must be fixed
and its amount must be determinable (eg, it cannot be paid with stock
options]. It is generally fixed by the collective bargaining agreement, if
applicable, and is paid through monthly payments during the period of
restriction.

LIABILITY FOR ACTS OF EMPLOYEES

Extent of liability

30 | In which circumstances may an employer be held liable for
the acts or conduct of its employees?

The employer will be held liable for all acts or conduct of its employees
when carried out within the course of his or her duties.

When an employee injures a third party, the employer may be held
jointly or separately liable for such an injury. The employer is not liable
for the acts of any of its employees when an employee acts outside of
the course of his or her employment or the employee acts in violation of
the terms and conditions of such employment.

The employer can further be held liable in case of discriminatory
behaviour as well as harassment by its employees or third parties. The
employer is obliged to protect its employees’ health and safety.

TAXATION OF EMPLOYEES

Applicable taxes

31 | What employment-related taxes are prescribed by law?

All employees working for an employer in France must be affiliated with

the French social security system. The amount of the contribution is

based on the employee’s salary. In addition to social security and unem-

ployment contributions, the main employment-related taxes are:

. the general social contribution;

. the contribution to the social debt;

. providence;

e additional pensions for manager-level employees; and

e the tax on wages, construction, apprenticeships and contin-
uing training.

The employer must withhold the employee’s portion (at the approximate
rate of 20 per cent) from the employee’s gross salary and pay its own
contribution to the social security bodies (at the approximate rate of
45 per cent] that comes on top of the employee’s gross salary. Specific
deductions are awarded to recently registered companies.
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Specific taxes may also apply in the case of hiring foreign employees,
distribution of profit-sharing, free shares and stock options, etc.

EMPLOYEE-CREATED IP

Ownership rights

32 | Is there any legislation addressing the parties’ rights with
respect to employee inventions?

The Intellectual Property Code provides the rules applicable to any
invention created by an employee. When an invention is created by the
employee in the performance of his or her duties, such an invention
belongs to the employer, and all rights shall be assigned to the employer.
The employee will be eligible for additional compensation in considera-
tion of the invention, except for software, unless otherwise provided for by
collective bargaining agreements or by contract.

An action for payment of this additional remuneration shall be barred
after three years from the date on which the employee knew or should
have known of the facts that enable him or her to exercise his or her right.

When the invention is created by the employee outside of normal
work duties, the invention belongs to the employee. However, when the
invention has been created by the employee during the performance of
normal work duties, in the field of activity of the employer, by knowledge
of documents or studies belonging to the employer, or with material or
installations belonging to the employer, the employer has the option to
claim ownership of all or part of the rights derived from the invention. The
employee will be eligible for fair compensation in consideration for his or
her invention.

The employer has no rights to other inventions created by employees
or on inventions created by corporate officers.

Trade secrets and confidential information

33 | Is there any legislation protecting trade secrets and other
confidential business information?

Article 226-13 of the Criminal Code prohibits any disclosure of any
secret information from a person to whom the information was disclosed
through his or her permanent or temporary professional duties. Any
secret information disclosed to third parties in this framework is punish-
able by imprisonment of one year and a fine of up to €15,000.

Moreover, article L1227-1 of the Labour Code incriminates the
disclosure of trade secrets. It provides that any legal representative or
employee of the company that discloses or tries to disclose trade secrets
can be sanctioned by imprisonment of two years and a fine of up to
€30,000. Courts can impose additional penalties (eg, reduced civic rights).
Moreover, employees are bound by a general duty of loyalty without any
time limitation. However, it is strongly recommended to provide a specific
confidentiality obligation in the employment contract.

Last, for confidential information provided to employee representa-
tives in the framework of their functions as employee representatives, the
latter is bound by a duty of confidentiality for any confidential information
presented by the employer as such (although it is difficult to implement
in practice).

DATA PROTECTION

Rules and obligations

34 | Is there any legislation protecting employee privacy or
personnel data? If so, what are an employer’s obligations
under the legislation?

The Data Privacy Law of 6 January 1978 (as amended in June 2018)
and the EU General Data Protection Regulation (6DPR) protect French
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employee privacy and personal data. Under this regulation, an employer

may collectinformation on employees, except information regarding racial

or ethnic origin, political opinions, religious or philosophical beliefs, union
membership, health or sexual preferences. Under article L1221-6 of the

Labour Code, an employer may collect personal information from an

applicant only if the purpose of such collection is to assess the applicant’s

abilities to carry out his or her future duties or professional skills. The

Data Protection Authority (CNIL) controls the collection of personal data.

Based on article 9 of the Civil Code, employees have general protection of

their private life at work. The monitoring of employees in the workplace is

also subject to restrictive requirements [eg, email and video monitoring].
Before processing or filing data relating to its employees, the
employer is required to:

e comply with the principle of ‘accountability’, according to which the
persons or organisations in charge of processing personal data must
continuously be able to prove their compliance with data protection
regulations;

e individually inform each employee of the existence and the finality of
the data processing;

e  keep arecord of all processing activities; and

e for data processing operations putting at high-risk the rights and
freedoms of individuals, the controller must conduct a data privacy
impact assessment (DPIA) to evaluate, in particular, the origin,
nature, specificity and seriousness of that risk, and provide the DPIA
to the relevant employee representatives.

35 | Do employers need to provide privacy notices or similar
information notices to employees and candidates?

French legal provisions mainly refer to GDPR provisions on this matter
lie, article 48 of the Data Protection Law refers to articles 12 to 14 of
the GDPR).

As the data controller, the employer is required to provide the
following information to job applicants and employees:

e the identity of the employer company and its contact details and,
where applicable, the identity of its representative;

. the contact details of its data protection officer, if any;

e the purposes of the processing for which the personal data are
intended as well as the legal basis for the processing;

e where appropriate, the legitimate interests the employer pursues;

e the recipients or categories of recipients of the personal data, if any;

e where applicable, the fact that the employer intends to transfer
personal data to a third country or international organisation and
the existence or absence of an adequacy decision by the European
Commission, or, where applicable, reference to the appropriate or
suitable safeguards and how to obtain a copy of them or where they
have been made available;

. the period for which the personal data will be stored, or, if that is not
possible, the criteria used to determine that period;

e the data subjects’ rights;

e whether the provision of personal data is a statutory or contractual
requirement, or a requirement necessary to enter into a contract,
as well as whether the data subject is obliged to provide the
personal data and the possible consequences of failure to provide
such data; and

e the existence of automated decision-making, including profiling,
and meaningful information about the logic involved, as well as the
significance and the envisaged consequences of such processing for
the data subject.

Contrary to what is done in many EU countries, the CNIL strongly
recommends providing job applicants and employees with an exact list
of their personal data that will be processed.
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This information must be transmitted through a concise, trans-
parent, intelligible and easily accessible form, using clear and plain
language. The information must be provided in writing, and the
employer must retain evidence of this so that it can demonstrate that it
has fulfilled its obligation.

The information must be given at the time of data collection and
before any other processing lie, for applicants, information may be given
before they fill in the contact forms to apply for a position). The informa-
tion may be provided in a document given to the employee at the same
time that the contract is signed.

Concerning job applicants, the CNIL has set up a special protection
framework. In the context of recruitment, the personal data collected
must only be used to assess the candidate’s ability to hold the position
offered (eg, qualification and experience, etc); for example, it is prohib-
ited to ask a job applicant for his or her social security number. When
hiring the applicant, the employer may collect additional information
necessary to the performance of the contract and compliance with legal
obligations.

Concerning the personal data of job applicants, the CNIL provides
the following regarding the retention period:

e inthe event of a negative outcome to an application, the recruiter
will have to inform the candidate that it wishes to keep his or her
file to give him or her the opportunity to request its destruction; and

e if a candidate does not request the immediate destruction of his or
her file, the data are automatically destroyed two years after the
last contact. Only the express formal agreement of the candidate
allows for a longer retention period.

The retention period of personal data of employees varies depending on
the data concerned.

36 | What data privacy rights can employees exercise against
employers?

Employees and job applicants must be informed by the employer

company that they have the right to:

e  request access to their personal data;

. rectification or erasure of their personal data;

e  restriction of processing or to object to the processing of their
personal data;

e data portability;

e withdraw his or her consent at any time, where applicable, without
affecting the lawfulness of processing based on his or her consent
before the withdrawal; and

e complain to the CNIL.

Also, French law requires that the employees and job applicants also
be informed of their right to define guidelines concerning what should
be done of their personal data after their death.

BUSINESS TRANSFERS

Employee protections

37 | Is there any legislation to protect employees in the event of a
business transfer?

Council Directive 77/187/EEC on the transfer of undertakings, as modi-
fied by Council Directive 98/50/EC (the Acquired Rights Directive) and
Council Directive 2001/23/EC on the maintenance of employees’ rights
in case of business transfer, was introduced into French law by article
L1224-1 of the Labour Code.

Article L1224-1 of the Labour Code provides that individual employ-
ment contracts transfer automatically from one employer to another as
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a consequence of the transfer of the activity at which they are working if
the activity meets the case law criteria of ‘an economic and autonomous
entity which keeps its identity and which activity is maintained’.

The characterisation of a business or activity as an economic
and autonomous entity depends mainly on factual circumstances. The
criteria used by the courts to determine whether such an economic and
autonomous entity exists include, principally, the following elements:

e assignment of a team of employees to the activity;

e the consistency and autonomy of such a team;

e the dedication of specific assets to the activity;

e the internal rules specific to the activity and autonomous
hierarchy; and

e financial autonomy.

The consequences of the application of article L1224-1 of the Labour

Code, in the event of such an automatic transfer, are that:

e all rights and obligations under individual employment contracts
are transferred to the new employer, subject to the authorisation of
the labour inspector for employees’ reps;

e employees continue to work for the new employer without the need
for any change to their contracts;

e the new employer is bound by the terms of the employment
contracts; and

e employees working at the transferred activity may not refuse the
transfer of their contracts.

Arefusal may lead, in certain circumstances, to dismissal for just cause.

The collective status of employees transferred, according to article
L1224-1 of the Labour Code, must be renegotiated with unions to adopt
a new collective status applying to the enlarged workforce.

The automatic transfer rule of article L1224-1 of the Labour Code
may apply in outsourcing arrangements where the business or function
that is outsourced qualifies as an autonomous business entity. In this
case, employees assigned to such business or function automatically
transfer to the services provider under the outsourcing arrangements.

In circumstances where the automatic transfer may not occur [ie,
in the absence of a transfer of activity, or when the transferred activity
does not qualify as an autonomous economic entity), the employees
concerned are not bound to accept their transfer, and the transferee of
the activity is not obliged to employ them.

The automatic transfer of the employee may also result from a
collective bargaining agreement in the case of a number of contrac-
tors on a contract for the same services (eg, cleaning, transport and

security).

TERMINATION OF EMPLOYMENT

Grounds for termination

38 | May an employer dismiss an employee for any reason or must
there be ‘cause’? How is cause defined under the applicable
statute or regulation?

An employer must have a real and serious cause to terminate the
employment agreement and must comply with all applicable dismissal
procedures (on economic or personal grounds). There is no legal defini-
tion of what is a real and serious cause. The judge will determine on a
case-by-case basis whether or not the dismissal was legitimate. The
cause must be ‘real’, meaning exact, precise and objective, and ‘serious’,

which justifies the termination of the contract.
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Notice

39 | Must notice of termination be given prior to dismissal? May
an employer provide pay in lieu of notice?

Whatever the cause for a contract’'s termination (except for serious
misconduct or gross negligence), an employer must give a notice
period before dismissing an employee (generally between one and three
months, but sometimes up to six months). The employer may release
the employee from working during the notice period and instead pay an
indemnity in lieu of notice. The indemnity is calculated based on the base
salary, bonuses and benefits that the employee would have received if
he or she were to work during the notice period. The employee may
ask to be released from working during the notice period, and when the
employer accepts the employee’s request, no indemnity shall be paid.

40 | In which circumstances may an employer dismiss an
employee without notice or payment in lieu of notice?

Serious misconduct and gross negligence are legal bases for termi-
nating an employment contract without allowing the employee to serve
his or her notice period and without having to pay him or her an indem-
nity in lieu of notice and severance pay. The qualification used by the
employer is not binding on the judge, who can order the employer to pay
an indemnity in lieu of notice.

Severance pay

41 | Is there any legislation establishing the right to severance
pay upon termination of employment? How is severance pay
calculated?

Yes. The employer must pay the dismissed employee the minimum
legal severance pay, provided that the employee has been employed for
a minimum of one year by the company for dismissals notified before
23 September 2017, and eight months for dismissals notified since 24
September 2017. This severance pay is paid whether the grounds for
dismissal are personal or economic. For dismissals notified before 26
September 2017, the severance pay was equal to one-fifth of a month’s
salary for each year of service, increased by two-fifteenths of a month’s
pay per year of service longer than 10 years (ie, one-third of a month’s
pay per year of service after 10 years). For dismissals notified since 27
September 2017, the severance pay is equal to one-quarter of a month's
salary per year of service for each year of service up to 10 years, and
one-third of a month’s salary per year of service for each year of service
after 10 years.

The collective bargaining agreement may provide for higher sever-
ance pay in lieu of the legal requirement.

Procedure

42 | Are there any procedural requirements for dismissing an
employee?

Yes. The procedure to dismiss an employee is highly formal. The
employer or its representative must ask the employee to attend a
preliminary meeting to discuss his or her potential dismissal. After this
meeting, the employer must send a dismissal letter to the employee
that indicates, among various requirements, the reasons for the
dismissal and the duration of the notice period. For dismissals notified
since 18 December 2017, the employee can request precision regarding
the reasons for his or her dismissal within 15 days of the notification. In
the absence of such a request by the employee, the dismissal cannot be
void for insufficient motivation.

The applicable procedure depends on the nature of the dismissal,
that is, for personal reasons (including disciplinary grievances) or
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economic reasons, and on the number of employees to be dismissed as
well as on the number of employees in the company.

When applicable, the employer must consult its works council or
social and economic committee regarding the economic grounds and
on a redundancy plan when the number of employees who are made
redundant exceeds certain thresholds. The works council or social and
economic committee has no veto power and simply provides its opinion.
The employer must notify the council of the procedure and must look for

any redeployment solution.

Employee protections

43 | In what circumstances are employees protected from
dismissal?

Employee representatives are covered by specific protection. A special
procedure (authorisation of the labour inspector) must be followed
should the employer wish to terminate the employee representatives’
contracts.

Moreover, as a general rule, it is illegal for an employer to treat an
employee differently based on the categories listed in the Labour Code
(eg, gender, sexual orientation or identity, age and political opinions)
when terminating an employment contract. Specific procedures apply
where the employment contract is suspended (eg, for illness or mater-
nity). Termination of fixed-term employment contracts is also subject to

specific rules.

Mass terminations and collective dismissals

44 | Are there special rules for mass terminations or collective
dismissals?

Yes. The procedure is highly complex and formal.

The law provides for two different methods of carrying out a collec-
tive dismissal (10 or more employees dismissed in a company of 50
or more employees); namely, negotiating a collective agreement or
drawing up a ‘unilateral document'.

A collective agreement must be negotiated and signed with one or
several trade unions. The agreement must provide details of the content
of the collective redundancy plan (measures aimed at avoiding or at
least mitigating the effects of redundancies, including redeployment
measures) and can also contain provisions concerning the consulta-
tion procedure to be carried out with the works council or social and
economic committee. The trade union representatives may be assisted
by an expert paid by the company.

The collective agreement is sent to the labour authorities at the
end of the works council or social and economic committee consulta-
tion period for checking. If the labour authorities approve the agreement
within 15 days, the employer can then dismiss the employees.

A unilateral document drafted by the employer sets out the terms
of the collective redundancy plan and other specific details concerning
the redundancies. This document is then submitted to the works council
or social and economic committee for consultation. The works council
or social and economic committee is also informed and consulted on
the restructuring leading to the collective dismissals.

The final document is sent to the labour authorities at the end of
the works council or social and economic committee consultation period
for checking. If the labour authorities validate the agreement and the
project within 21 days, the employer can then dismiss the employees.

The law provides for a maximum period for the works council or
social and economic committee to give its opinion following consulta-
tion on the redundancy process (two to four months depending on the
number of employees to be dismissed). If the works council or social
and economic committee does not give its opinion by the end of this

period, it will be deemed to have been properly consulted.
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If the works council or social and economic committee elects to
be assisted by an expert, the law also provides for a specific framework
and timing for the exchange of information and questions and requires
the expert to render its report 15 days before the end of the maximum
period for consultation.

Class and collective actions

45 | Are class or collective actions allowed or may employees only
assert labour and employment claims on an individual basis?

Employees may assert labour and employment claims on an individual
basis. However, several employees may petition the court and join their
claims into one sole procedure.

Class actions are only allowed in the specific field of discrimina-
tion. They can pursue two different aims: to enjoin an infringement;
and to establish the liability of the employer to obtain compensation
for the prejudice suffered. Class actions can only be exercised by some
particular associations or by a trade union representative of employees,
before a civil court to establish that several applicants for a job, intern-
ship or training period at a company or several employees are subject to
direct or indirect discrimination. A formal notice to cease the infringe-
ment or to repair the prejudice sent to the potential defendant is a
prerequisite. No class action can take place until a six-month period has
elapsed since the date on which the potential defendant received the
formal notice if he or she has not refused to answer in the meantime.
Any term of a contract that aims to prohibit anyone from taking part in a
class action is null and void.

Mandatory retirement age

46 | Does the law in your jurisdiction allow employers to impose a
mandatory retirement age? If so, at what age and under what
limitations?

No. Retirement ages are defined by statute and may not be imposed by
the employer. Except in a limited number of situations that are strictly
regulated (eg, public companies or companies governed by specific stat-
utes), the employer may not pension off an employee before the age of
70, and covenants imposing automatic retirement from a certain age are
therefore unenforceable. Below the age of 70, the employee’s express
consent is required for retirement, and a specific procedure applies.

DISPUTE RESOLUTION

Arbitration

47 | May the parties agree to private arbitration of employment
disputes?

No. If the parties to a French employment contract agree to private arbi-
tration, the opinion of the arbitrator will have no binding effect.

The Labour Code gives exclusivity to the Labour Courts when
dealing with disputes between employers and employees. Article
L1411-4 of the Labour Code states that ‘Any agreement to the contrary
is deemed unwritten.’

Employee waiver of rights

48 | May an employee agree to waive statutory and contractual
rights to potential employment claims?

No. An employee cannot waive statutory and contractual rights to
potential employment claims in advance. The only possibility is to enter
into a settlement agreement after a dispute arises. The employee and
the employer must agree on reciprocal concessions. A settlement
agreement in which an employee waives claims in connection with
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employment termination is not valid when signed before a notice of
termination has been given to the employee.

Limitation period

49 | What are the limitation periods for bringing employment
claims?

All claims regarding salary are subject to a three-year statute of limi-
tations following the date of the alleged violation. Discrimination
claims are also subject to a five-year statute of limitations following
the revelation of the alleged discrimination. Any claim in relation to the
performance of the employment contract must be brought before the
labour court within two years following the revelation of the employer’s
wrongdoing. Any claim in relation to the termination of the employment
contract must be brought before the labour court within 12 months
following the notification of the dismissal. Claims in relation to the
validity of the collective agreement or the unilateral document drafted
in the framework of a collective redundancy must be brought before
the administrative court within a 12-month period following the date of
the notification of the authorisation or validation decision by the labour
authorities.

UPDATE AND TRENDS

Key developments of the past year

50 | Are there any emerging trends or hot topics in labour and
employment regulation in your jurisdiction? Are there current
proposals to change the legislation?

The covid-19 crisis has profoundly changed work habits and, in particular,

the use of remote working, which has become increasingly popular.
Today, the supervision of remote working is essentially done through

collective bargaining or unilaterally by a simple charter, or even by an

agreement between the employer and the employee that they formalise

‘by any means’. On 26 November 2020, a National Interprofessional

Agreement was signed by the trade unions, which includes certain

common rules:

e a 'double voluntary” approach;

e the assumption of expenses; and

e the right to disconnection.

Some, however, have called, for reform of remote working to make this
system more secure.

Unemployment is not spared either.

The ‘territory with zero long-term unemployment” experiment,
which aims to combat long-term unemployment at the territorial level,
has just been extended for a further five years until 2026. The scheme
has also been extended to 50 new territories — up from the initial 10.
Others may subsequently be authorised by a decree of the Council of
State. The law includes other measures aimed at facilitating integration
through economic activity. For example, a ‘bridging contract’ to place
an employee in integration at the disposal of a company under common
law or a ‘permanent inclusion contract’ for senior citizens.

The Collective Transitions scheme, launched on 1 February 2021,
completes the arsenal. It aims to support companies and employees
facing lasting economic changes in their sector.

On another level, occupational health has become a greater
concern for joint organisations. This is evidenced by the National
Interprofessional Agreement signed on 10 December 2020, which is the
outcome of long and in-depth negotiations aimed at strengthening the
effectiveness of employee health protection.

Professional equality is reinforced. All companies with 50 or more
employees must calculate and publish their Gender Equality Index by
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1 March 2021 at the latest. They must also send their overall score
and indicators to the labour authority and their social and economic
committee. The scores of companies with more than 250 employees will
be published on the Ministry of Labour’s website.

The law of 24 December 2021 completes this system. Companies
with at least 50 employees are required to publish the following
indicators:

e the average pay gap between women and men by age group and by
category of equivalent positions;

. the difference in the rate of individual salary increases;

e the percentage of female employees who received an increase in
the year following their return from maternity leave; and

e the number of employees of the under-represented sex among the
10 employees with the highest salaries.

Companies with more than 250 employees must also publish the gender
promotion rate gap.

In addition, the above indicators must be published in a visible and
readable manner on the company’s website, where it exists. Otherwise,
the results must be brought to the attention of employees by any means
(eg, mail, newsletter, intranet). In the event of results below the thresh-
olds set by decree, the company will be required to publish improvement
targets for each of these indicators.

Last, an increase in the duration of paternity leave and childcare
was enacted by the Social Security Financing Act 2021, published in the
Journal Officiel on 15 December 2020.

Until 30 June 2021, the duration of this leave will be the same as
at present (ie, 11 calendar days or 18 days in the case of multiple births
(eg, twins or triplets)), plus a minimum of three working days’ leave, as
some collective agreements may provide for more.

For children born on or after 1 July 2021, these periods will
be increased to 25 calendar days for single births and 32 days for
multiple births.
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LEGISLATION AND AGENCIES

Primary and secondary legislation

1 | What are the main statutes and regulations relating to
employment?

The main statute on individual employment law is the Civil Code, which

forms the basis of all individual employment contracts. Certain details

of the employment relationship are governed by separate statutes,

for example:

e the Part-Time and Fixed-Term Employment Act;

e the Remuneration Continuation Act (which deals with sick and
holiday payl;

. the Federal Vacation Act;

. the Working Time Act;

. the Termination Protection Act; and

e the Company Pension Act.

The main non-discrimination statute is the General Equal Treatment
Act. Relevant collective employment law statutes are the Collective
Bargaining Agreement Act and the Works Constitution Act (regarding
works councils and their rights), as well as the Co-Determination Act
and the One-Third Representation Act, both of which deal with employee
co-determination in corporate governance.

Protected employee categories

2 | Is there any law prohibiting discrimination or harassment in
employment? If so, what categories are regulated under the
law?

The Federal Constitution provides that no one shall be discriminated
against or privileged owing to gender, descent, race, language, home-
land, origin, religion, or political opinion and that no one shall be
discriminated against owing to disability. This provision applies directly
or indirectly to all employment relationships. Discrimination in employ-
ment is specifically prohibited by the General Equal Treatment Act. The
Act prohibits direct and indirect discrimination on the grounds of racial
or ethnic origin, gender, religion, belief, disability, age or sexual orienta-
tion, as well as harassment in all forms.

Different treatment may be justified by genuine and determining
occupational requirements. In the case of occupational activities within
churches and similar organisations, a person’s religion or belief consti-
tutes a genuine and legitimate occupational requirement concerning
the organisation’s ethos. Age discrimination can be detrimental to older
or younger employees and is not subject to an age threshold. Different
treatment on the grounds of age shall not constitute discrimination if itis
objectively and reasonably justified by a legitimate aim and if the means
of achieving that aim are appropriate and necessary. In particular, the
Act allows the fixing of ages in company pension schemes.

Employees who have been discriminated against are entitled to
compensation for financial and non-financial damage but do not acquire
a right to employment. If an employee can establish a prima facie case
for discrimination, the employer bears the burden of proof that no
discrimination has occurred.

Separate non-discrimination provisions apply concerning an
employee’s genetic characteristics and in favour of part-time and
fixed-term employees. Also, employers are generally prohibited
from differentiating in any way whatsoever among different groups of

employees without sufficient reason.

Enforcement agencies

3 | What are the primary government agencies or other entities
responsible for the enforcement of employment statutes and
regulations?

Law enforcement by government agencies plays a role only in certain
areas of employment law. The most important is occupational safety
and health, where jurisdiction lies with state authorities. The Federal
Employment Agency has some limited enforcement powers, namely
concerning temporary workers under the Temporary Employment
Act. The Federal Anti-Discrimination Agency and similar state agen-
cies support individuals in enforcing their rights under the General
Equal Treatment Act. Illegal employment, that is, employment without
payment of income tax and social security contributions, is pursued by
the customs administration, which is supported by the social security
providers and various government agencies. Otherwise, employment
statutes and regulations are typically enforced by individual employees,
works councils or unions bringing actions in the labour courts.

WORKER REPRESENTATION

Legal basis

4 | Is there any legislation mandating or allowing the
establishment of employees’ representatives in the
workplace?

A works council may be established in any business that regularly
employs at least five permanent employees who have reached the
age of 16 years and at least three of whom have reached the age of 18
years and have six months of service. Works council establishment is
voluntary. A works council is only established if the employees, even a
minority among them, initiate the statutory election process.

Powers of representatives

5 | What are their powers?

Works councils have a variety of statutory rights to enable them to
perform their statutory tasks. For this purpose, employers need to inform
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them comprehensively and in due time and provide them upon request
at any time with all necessary documents. To the extent necessary,
works councils may ask employers to make knowledgeable employees
available to them for fact-finding and may use external experts, subject
to an agreement with the employer. Additional statutory rights exist
concerning personnel as well as social and economic matters, ranging
from information and consultation to full co-determination. Where the
statute provides for co-determination, the employer needs the works
council's consent concerning these matters.

Regarding personnel matters, the works council is entitled to be
informed of any hiring, pay scale grouping or regrouping, and transfer,
and the employer must obtain the works council's consent. Within one
week of being informed, the works council may withhold consent for
certain reasons set out in the Works Constitution Act; namely, if such a
measure would be in breach of the law, any collective bargaining agree-
ment or agreement with the works council, or if there is factual reason
to assume that the measure is likely to result in the dismissal of or other
detriment to employees not justified by operational or personal reasons.
If the works council withholds consent, the employer needs to apply to
the labour court to permit such a measure. Further, the employer needs
to inform and consult with the works council before giving any termina-
tion notice.

In social matters, the following issues are subject to works
council consent:

e questions concerning maintaining order and the conduct of
employees in the business;

e scheduling of the daily working hours in the business and their
allocation to individual weekdays;

e temporary reduction or extension of the usual working hours in the
business (including overtime and short-time work];

. time, location and form of remuneration payments;

e vacation policies and plans;

e introduction and application of technical equipment that may be
used to monitor employees’ performance or conduct (eg, informa-
tion and communication systems];

e workplace health and safety rules;

. form, design, and administration of institutions administering
employee benefits at business, company or group level (eg, a
pension fund or a cafeterial;

e questions regarding the pay and benefits structure
(excluding amounts);

e piecemeal pay (including amounts);

e principles regarding employee suggestion schemes;

e principles regarding group work; and

e details of mobile work performed by using information and commu-
nication technology.

Typically, the employer and the works council enter into written agree-
ments on such matters (works agreements). If the employer and the
works council are unable to agree, each may call for a conciliation board
to be formed with an equal number of representatives from both sides
and a neutral chair to issue a ruling that will constitute a binding agree-
ment between the employer and the works council.

Concerning economic matters, in a business that regularly employs
more than 20 employees who are entitled to vote, the employer must
inform the works council comprehensively and in due time and consult
with it about ‘operational changes’ such as:

e closures or downsizings of businesses or material parts thereof;

. relocations of businesses or material parts thereof;

e mergers or demergers of businesses;

e fundamental changes to the organisation, purpose or facilities of
businesses: or

e introduction of new work or production processes.
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The employer and works council are required to negotiate an agree-
ment on the implementation of such change that is intended to balance
the interests of the employees and the employer (the implementation
agreement]. If the employer and the works council cannot reach an
agreement, either party may initiate the aforementioned conflict resolu-
tion procedure. In this case, however, the conciliation board may only
mediate and does not have the power to impose an agreement on the
employer and the works council. The works council may also be entitled
to demand a social plan.

BACKGROUND INFORMATION ON APPLICANTS

Background checks

6 | Are there any restrictions or prohibitions against background
checks on applicants? Does it make a difference if an
employer conducts its own checks or hires a third party?

As arule, background checks are allowed to the extent that an employer
is entitled to obtain the relevant information directly from the appli-
cant. This is usually the case if the information sought is objectively
and intrinsically linked to the specific position and relevant to the work
to be performed. Further restrictions result from data protection laws
(eg, checking the background of an applicant by contacting his or her
previous employers requires the applicant's consent]. Employers are
not entitled to obtain an applicant’s criminal or credit record directly
from the relevant registers. Whether they may ask the applicant to
obtain and submit such a record is questionable, since these records
are standardised and may also contain information that is not relevant
to the specific position. Security checks may be conducted if the position
is security-sensitive. Psychological, personality and graphological tests
require the applicant’s consent, whereas polygraph tests are unlawful.
Background checks regarding union membership are not allowed,
and checks regarding political or religious affiliation are lawful only if
the employer is a political or religious institution. Hiring a third party
to conduct background checks is subject to additional data protection
restrictions.

Medical examinations

7 | Are there any restrictions or prohibitions against requiring a
medical examination as a condition of employment?

An employer may request a medical examination only to the extent that
the examination is relevant to the applicant’s physical ability to perform
the work and only with the applicant’s consent. The consent require-
ment, however, is of little help to the applicant, as refusal to consent
may cause the employer to reject the application. HIV tests may be
required only if the work bears an increased risk of infecting others.
Genetic testing of applicants is prohibited.

Drug and alcohol testing

8 | Are there any restrictions or prohibitions against drug and
alcohol testing of applicants?

Alcohol and drug tests may be required if an applicant, by drug or
alcohol-related misconduct, could endanger him or herself or others
or cause substantial property damage. Such tests require the appli-
cant’s consent. Refusal to consent may cause the employer to reject
the application.
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HIRING OF EMPLOYEES

Preference and discrimination

9 | Are there any legal requirements to give preference in hiring
to, or not to discriminate against, particular people or groups
of people?

An employee working part-time for an indefinite period who has
informed the employer in text form that he or she wishes to increase
his or her working hours shall be given preference for a vacant posi-
tion, unless the vacant position does not correspond to the part-time
employee’s position, the part-time employee is less qualified than an
applicant preferred by the employer or the employee’'s wish conflicts
with similar wishes of other part-time employees or urgent operational
requirements.

Employers with at least 20 employees are required to employ
severely disabled persons for at least 5 per cent of the positions in their
businesses. However, non-compliance with this obligation does not give
a severely disabled person a right to be hired; instead, such a person
may be entitled to adequate compensation under non-discrimination
law. The General Equal Treatment Act and the prohibition of discrimina-
tion concerning an employee’s genetic characteristics also apply in a
hiring context.

10 | Must there be a written employment contract? If yes, what
essential terms are required to be evidenced in writing?

Statutory law requires only that employment contracts with tempo-
rary workers and those parts of employment contracts relating to fixed
terms (including mandatory retirement clauses) and post-termination
covenants not to compete be in writing. The written form requires the
exchange of one or more hard copies with original handwritten (wet)
signatures of the employer and the employee on the same hard copy.

Regardless, written employment contracts for all employees are a

best practice. Written employment contracts are also a way to comply

with the Documentation Act, which requires employers to provide to
employees written summaries of the essential terms of the employ-
ment relationship within one month of its commencement, including, at

a minimum, the following:

. the names and addresses of the parties;

e the employment commencement date;

e for fixed-term contracts, the envisaged term of employment;

e the place of employment or, if an employee will be employed at
more than one location, the information that the employee may be
required to work at various locations;

e  abrief characterisation or description of the work to be performed;

e the composition and the amount of remuneration, including all
components as well as their due dates;

e the agreed working hours;

. the annual vacation;

. the notice periods; and

e ageneral reference to applicable collective bargaining and works
agreements.

Similar requirements apply to internship contracts. In this case, the
summary must be provided immediately following the signing, or, at the
latest, before the commencement of the internship.

11 | To what extent are fixed-term employment contracts
permissible?

Fixed-term employment contracts are permitted if the limitation in time
is justified by reasonable cause. Reasonable cause exists in particular
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(without limitation) if the operational need for work is only temporary,

if an employee replaces another employee (eg, in the case of illness)

or if the limitation is for a probationary period. There is no specific
maximum duration for such fixed-term contracts; however, the longer
the duration, the more difficult it usually is to establish reasonable
cause. The successive use of fixed-term employment contracts over
many years may amount to an abuse of rights, rendering the limitation
unenforceable.

Reasonable cause is not required for fixed-term employment:

e of new employees and employees whose last employment with the
employer ended a very long time ago, was of an entirely different
nature or was very short (such contract may be extended up to
three times, subject to an overall maximum term of two years);

e by newly established businesses, unless they are established in
connection with a reorganisation of existing businesses, within four
years of establishment (such contract may be extended multiple
times, subject to an overall maximum term of four years); and

e of employees who have reached the age of 52 years and have
been unemployed for at least four months (such contract may be
extended multiple times, subject to an overall maximum term of
five years).

Specific statutes govern fixed-term employment of scientific and artistic
university staff and medical practitioners in further education.

Probationary period

12 | What is the maximum probationary period permitted by law?

The statutory maximum probationary period is six months. Collective
bargaining agreements may provide for a shorter or longer maximum
period. An extension is only possible if a period shorter than the appli-
cable maximum period has initially been agreed to, only up to the
applicable maximum period and only by agreement with the employee.
Unless agreed otherwise, during a probationary period of no more than
six months, a notice period of two weeks applies.

Agreements with apprentices and other training agreements must
provide a probationary period of at least one month but no longer than
four months. During the probationary period, a notice of termination
with immediate effect may be given.

Classification as contractor or employee

13 | What are the primary factors that distinguish an independent
contractor from an employee?

An employee is defined as someone who, based on a contract under
private law, is obliged to work according to instructions and heterono-
mously in someone else’s service and personal dependence. The degree
of personal dependence required may vary by the nature of the work to
be performed. Contrary to an independent contractor, who is essentially
free to determine how to organise his or her work and when and where
to work, an employee is integrated into the employer’s operational
organisation and subject to the employer’s instructions regarding the
contents, performance, time and place of work. In determining whether
someone is an employee, all circumstances of the individual case
must be taken into account. The wording of the contract is disregarded
where its practical implementation shows an employment relation-
ship. Independent contractors who are economically dependent on the
employer and, comparable to employees, in need of social protection
are regarded as employee-like persons to whom some employment
statutes apply.
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Temporary agency staffing

14 | Is there any legislation governing temporary staffing through
recruitment agencies?

Temporary staffing through recruitment agencies is governed by the
Temporary Employment Act. Recruitment agencies are required to
have a government permit to operate and are subject to detailed regu-
lation. If a recruitment agency does not have a permit, its employees
will automatically become employees of the businesses for which they
work, unless they declare within one month from the agreed start
date that they wish to stay employed with the recruitment agency. The
maximum period that temporary staff may work for the same business
is 18 months. In this context, periods during which an individual staffer
previously worked for such business are fully taken into account unless
they were followed by a break of more than three months. Shorter or
longer maximum periods may be set out in a collective bargaining agree-
ment applicable to the business for which the temporary staff work. If the
applicable maximum period is exceeded, temporary staff will automati-
cally become employees of the businesses for which they work, unless
they declare within one month from exceeding the maximum period that
they wish to stay employed with the recruitment agency. A declaration
that the temporary staffer wishes to stay with the recruitment agency is
only valid if:
e the temporary staffer submits it in person to the Federal
Employment Agency;
e the Federal Employment Agency adds a note including the date of
submission and verification of each employee’s identity; and
e it is submitted to the recruitment agency or the business within
three days of its submission to the Federal Employment Agency.

Recruitment agencies must grant a temporary staffer essentially the
same terms and conditions of employment, including pay, as the busi-
ness for which the temporary staffer works grants to comparable
employees of its own (the equal treatment rule). Regarding pay, collec-
tive bargaining agreements (which apply to most recruitment agencies)
may deviate from the equal treatment rule for the initial nine months of
staffing (or, subject to certain conditions, for up to 15 months), except for
temporary staffers who had been employees of the business (or affiliated
entities) during the six-month period immediately preceding temporary
staffing. Businesses using temporary staff must allow them access to
their collective employee services, such as cafeterias, nurseries and
transportation. Temporary staffers must not replace employees on strike.

FOREIGN WORKERS

Visas

15 | Are there any numerical limitations on short-term visas? Are
visas available for employees transferring from one corporate
entity in one jurisdiction to a related entity in another
jurisdiction?

Short-term visas, that is, visas for periods of up to 90 days, are not

subject to numerical limitations.

Regarding employees transferring from a foreign corporate entity
to a related German entity, residence titles - for up to three years - are
available for two groups of employees of an internationally active busi-
ness or group meeting the following criteria:

e employees with university or similar education, provided that they
transfer within the framework of a personnel exchange programme
in such business or group; and

e employees whose qualifications are comparable to those of a
German skilled worker and who have specific, especially company-
specific, know-how, provided that:
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e these employees usually work abroad;

e they are employed in the domestic part of such busi-
ness or group;

e their employment in Germany is absolutely necessary for the
preparation of foreign projects; and

e they will work abroad in connection with the implementation
of such projects.

Special intra-corporate transfer permits are available to managers,
specialists and trainee employees seconded to Germany for occu-
pational or training purposes for a maximum term of three years (for
managers and specialists) or one year [for trainee employees).

Employees from other European Union or European Economic
Area countries or Switzerland do not require visas for employment
in Germany.

Spouses

16 | Are spouses of authorised workers entitled to work?

Spouses of authorised foreign employees with certain residence titles
are generally entitled to a residence permit if the employee has suffi-
cient housing space, the spouse and the employee are at least 18 years
old and the spouse can communicate at least in basic German. Such
residence permit comprises permission to work to the extent that statu-
tory law does not prohibit or restrict such work. Spouses of employees
from other EU or EEA countries or Switzerland who are not citizens of
one of these countries and live together with the employee are entitled
to a residence certificate. This certificate confirms their right to work.

General rules

17 | What are the rules for employing foreign workers and what
are the sanctions for employing a foreign worker who does
not have a right to work in the jurisdiction?

In Germany, employers may employ workers from other EU or EEA
countries or Switzerland without the need for a specific residence or
work permit. Workers from other foreign countries may be employed
in Germany only if they have a residence title. Such residence title
comprises permission to work to the extent that statutory law does
not prohibit or restrict such work. The granting of residence titles is
subject to detailed statutory requirements and, in principle, limited to
certain occupations and categories of employees. Residence titles must
usually be applied for at the relevant German embassy before entering
Germany. The embassy will involve the local immigration office to the
applicant’'s German address and, unless an exception applies, the
Federal Employment Agency. Employers are obliged to verify that any
such foreign worker has a residence title and that his or her employ-
ment is not subject to any applicable prohibition or restriction. They
must keep a copy of the residence title in electronic or paper form for the
duration of employment and must inform the local immigration office
within four weeks of any early termination of employment. Employing
a foreign worker who is not entitled to work in Germany constitutes an
administrative offence. The maximum fine is €500,000 for the employer
and €5,000 for the employee.

Resident labour market test

18 | Is a labour market test required as a precursor to a short or
long-term visa?

Effective from 1 March 2020, Germany facilitated the immigration of
skilled labour. As a result, certain residence titles no longer require
prior approval by the Federal Employment Agency. Where such approval
is still required it is granted for most occupations and categories of
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employees without a labour market test, provided that the terms and
conditions of employment of the foreign employees are equivalent to
the terms and conditions of comparable domestic employees. Where
a labour market test is still required it is passed where German
employees or non-German employees with comparable status are not
available for the relevant position.

TERMS OF EMPLOYMENT

Working hours

19 | Are there any restrictions or limitations on working hours
and may an employee opt out of such restrictions or
limitations?

The maximum daily working time from Monday to Saturday is eight
hours. It may be increased to 10 hours if an average of eight hours per
day, that is, 48 hours per week, is not exceeded within a period of six
months or 24 weeks. Work on Sundays and public holidays, in principle,
is prohibited, subject to limited exceptions. Employees are not entitled
to opt out of these restrictions.

Overtime pay

20 | What categories of workers are entitled to overtime pay and
how is it calculated?

Entitlement to and calculation of overtime pay are often governed by
collective bargaining agreements, works agreements or individual
employment contracts. Unless otherwise agreed, the employer is
contractually required to provide overtime pay if it can objectively be
expected based on the circumstances of the individual case. Such
objective expectation applies to most employees; however, it does
not apply where a commission is paid in addition to the base salary,
nor does it apply to employees who provide certain qualified services
(eg, lawyers) or whose annual remuneration exceeds the contribution
assessment ceiling in the statutory pension insurance scheme (in 2022,
€84,600 in western Germany). Statutory law does not require overtime
pay to be higher than pay for the normal hour.

21 | Can employees contractually waive the right to overtime pay?

Overtime pay governed by a collective bargaining agreement or
works agreement cannot be waived just by an agreement between
the employer and the employee. Where overtime pay is governed by
the individual employment contract it cannot be waived completely
in advance. Provisions to that effect are unenforceable; however, the
employer and the employee may agree that a certain number of over-
time hours within a certain period will not be compensated separately.

Vacation and holidays

22 | Is there any legislation establishing the right to annual
vacation and holidays?

Employees are entitled to a minimum paid vacation of 24 working days
per year based on a six-day working week, which translates into 20
working days in the case of a five-day working week. During the first
six months of the employment relationship, vacation accrues at a rate
of one-twelfth of the annual vacation per completed month. After six
months of service, employees are entitled to the full annual vaca-
tion. Severely disabled employees are entitled to five days’ additional
paid vacation per year (based on a five-day working week]. Vacation is
in addition to public holidays, the number of which varies from 10 to
13 days per year, depending on the state where the employee works.
Public holidays are also paid.
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Sick leave and sick pay

23 | Is there any legislation establishing the right to sick leave or
sick pay?

Employees are not obliged to work if they are unable to do so owing to
illness. They are obliged to submit a medical certificate for any inability
to work that lasts more than three calendar days; however, an employer
may ask for such a certificate to be submitted from the first day. Under
the Remuneration Continuation Act, employees are entitled to sick pay
from their employers for a period of up to six weeks for the same illness.
Sick pay is available to all employees who have completed four weeks of
service. The amount is essentially equal to the employee’s usual remu-
neration but without overtime pay and certain expenses. If six weeks
have expired and the employee continues to be sick, an employee who
is a member of the statutory health insurance system is entitled to sick
pay from his or her health insurance provider for a maximum period of
72 additional weeks. This sick pay amounts to 70 per cent of the employ-
ee’s gross pay, but no more than 90 per cent of the employee’s net pay,
in each case up to the contribution assessment ceiling in the statutory
health insurance system (in 2022, €58,050).

Leave of absence

24 | In what circumstances may an employee take a leave of
absence? What is the maximum duration of such leave and
does an employee receive pay during the leave?

There are several types of leaves of absence, the most important being
maternity and parental leave.

Maternity leave commences six weeks before expected childbirth
and ends eight weeks after childbirth (12 weeks in the case of multiple
births, pre-term birth or if a disability of the child is determined within
eight weeks of its birth). During maternity leave, the employee receives
maternity pay from her statutory health insurance provider or the
government, and the employer is required to make up the difference
between maternity pay and the average net remuneration.

Parental leave may be taken if an employee lives with, cares for and
educates his or her child. Parental leave can be taken until the child’s
third birthday. With the employer’s consent, up to 24 months’ parental
leave may be taken after the child’s third birthday but before his or her
eighth birthday. Parental leave is unpaid by the employer; however, a
government benefit of up to €1,800 per month is available to the parents
for a maximum period of 12 months or, if each parent takes at least
two months’ parental leave, 14 months. Alternatively, parents may opt
for parental pay at a reduced rate for twice the period, which makes
particular sense for employees working part-time. Employees are enti-
tled to work up to 32 hours per week during parental leave.

Nursing care leave may be taken by an employee who cares in a
domestic environment for a close relative who needs care. The leave
may be taken for up to six months and is unpaid. In businesses with more
than 25 regular employees, the employees may take part-time family
care leave with a minimum of 15 working hours per week. This leave
may be taken for up to 24 months (including any nursing care leave).

A right to paid leave of absence exists where an employee is
prevented from working for personal reasons through no fault of his
or her own for a relatively short period. Examples include major family
events such as weddings, medical consultations and home care for
close relatives who are sick, in particular, for children up to 12 years old.

Mandatory employee benefits

25 | What employee benefits are prescribed by law?

Employees are regularly insured in the social security system, which
comprises statutory pension, health, nursing care, unemployment
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and occupational accidents insurance. Employees whose pay exceeds
a certain threshold (in 2022, €64,350 annually) may opt out of statu-
tory health and nursing care insurance and enrol in private health and
nursing care insurance instead. As a rule, contributions to the statutory
schemes are borne in equal shares by the employer and the employee.
However, childless employees over 23 years of age contribute slightly
more to nursing care insurance, and contributions to occupational acci-
dents insurance are borne solely by the employer. Typical social security
benefits are retirement pensions, disability pensions, survivors” pensions,
healthcare and nursing care, as well as unemployment and short-time
work benefits. Other benefits prescribed by law include paid vacation and
holidays, sick pay and maternity leave.

Part-time and fixed-term employees

26 | Are there any special rules relating to part-time or fixed-term
employees?

The main statute inthis areais the Part-Time and Fixed-Term Employment
Act. Employees with more than six months of service may request a
permanent reduction of their working time by giving three months’ notice
in text form. Employers who regularly employ more than 15 employees
must accept such requests to the extent that operational reasons do
not require otherwise. Such operational reasons exist, in particular
(without limitation), if the reduction materially affects the organisation,
the workflow or the safety of the employer’s business, or if it results in
unreasonably high costs.

Alternatively, employees with more than six months of service may
request a temporary reduction of their working time for a period from one
to five years by giving three months’ notice in text form. Employers who
regularly employ more than 45 employees must accept such requests to
the extent that operational reasons do not require otherwise (see above).
A similar right exists for employees during parental leave, limited to
between 15 and 32 working hours per week. Specific statutory provisions
apply to work on demand and job sharing.

Pre-retirement part-time work is subject to specific requirements
under a separate statute.

Public disclosures

27 | Must employers publish information on pay or other details
about employees or the general workforce?

Under the Pay Transparency Act, an employer with more than 500 regular
employees that is required under the German Commercial Code to add a
management report to its financial statements must publish a report on
gender and pay equality. Such a report must detail the employer’s meas-
ures to advance the equality of women and men in general and the impact
of such measures, as well as its measures to establish pay equality for
men and women. Employers that do not take such measures must explain
this in the report. Employers that are bound by, or have agreed with all of
their employees that they will apply, a collective bargaining agreement on
pay must publish the report every five years, covering the preceding five-
year period, while other employers must do so every three years for the
preceding three-year period. The report must include the average total
number of employees and the average number of full-time and part-time
employees, in each case broken down by gender, for the last year of the
applicable five- or three-year period. Any subsequent report must show
the changes in numbers versus the previous report.

Companies and partnerships without an individual as a general
partner that are organised under German law are required to include in
the annex to their annual financial statements information on total pay for:
. board members;

e supervisory board members, if any;
. advisory board members, if any;
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e members of any similar body, if any; and
e former board members and their survivors.

If the company is listed on a stock exchange, the information must be
provided for each board member individually, broken down by category
(eg, fixed pay, performance-based pay and long-term incentives). In this
case, the annex must also include information on pay and benefits that
the board member is entitled to in the event of regular and premature

termination.

POST-EMPLOYMENT RESTRICTIVE COVENANTS

Validity and enforceability

28 | To what extent are post-termination covenants not to
compete, solicit or deal valid and enforceable?

Post-termination covenants not to compete are invalid if they have not
been agreed to in writing. They are unenforceable if the employer has
failed to hand over to the relevant employee a signed document with the
covenant or has failed to agree to pay compensation of at least 50 per
cent of the employee’s most recent contractual remuneration for the
term of the covenant, which must not exceed two years. A post-termi-
nation covenant not to compete is unenforceable to the extent that it is
not justified by the employer’s legitimate business interests or makes
the employee’s professional advancement unreasonably difficult. If the
covenant is valid but unenforceable, the employee may elect to reject or
accept the covenant.

Before the termination of employment, the employer may waive the
covenant not to compete in writing. The effect of such waiver is that
the employee becomes immediately free to compete upon termination
and that the employer’'s obligation to pay compensation terminates
12 months from the waiver. Consequently, if the employer waives the
non-compete covenant at least 12 months before termination, no
compensation will be payable.

If the employer or the employee terminates employment extraor-
dinarily owing to a breach of contract by the other party, the covenant
not to compete becomes unenforceable, and no compensation needs to
be paid, if the party terminating employment declares in writing within
one month of the termination that it will not be bound by the covenant.
The employee may also declare that he or she will not be bound if the
employer terminates employment ordinarily unless the termination is
justified by reasons relating to the employee’s person or conduct, or the
employer, when giving notice, agrees to pay 100 per cent of the employ-
ee’s most recent contractual remuneration for the term of the covenant.

Post-termination covenants not to solicit or not to deal with
customers are subject to the same rules. The same applies to post-
termination covenants not to solicit employees in favour of the employee
bound by the covenant, whereas such covenants are not subject to the
foregoing rules and enforceable if they prohibit solicitation only in favour
of such employee’s new employer or any other third party. Whether the
aforementioned rules apply to covenants not to solicit suppliers has not
yet been decided by the labour courts.

Post-employment payments

29 | Must an employer continue to pay the former employee while
they are subject to post-employment restrictive covenants?

Yes. A post-employment covenant not to compete is unenforceable if
the employer has failed to agree to pay compensation of at least 50 per
cent of the employee’s most recent contractual remuneration (base
pay, variable pay and certain benefits) for the term of the covenant. If
no compensation at all has been agreed upon, the restrictive covenant
is invalid. If compensation has been agreed upon but does not reach
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the statutory minimum, the restrictive covenant is valid but cannot be
enforced by the employer. Rather, the employee may elect to reject or
accept it. If the employee accepts it, he or she will be entitled to the
compensation that the employer has agreed to pay.

Other employment income that the employee earns or maliciously
fails to earn during the term of the non-compete covenant will be taken
into account to the extent that such employment income, together with
the non-compete compensation, exceeds 110 per cent of the employee’s
most recent contractual remuneration (125 per cent if the non-compete
covenant forced the employee to relocate]. The employee is obliged to
inform the employer about such other employment income upon request.

LIABILITY FOR ACTS OF EMPLOYEES

Extent of liability

30 | In which circumstances may an employer be held liable for the
acts or conduct of its employees?

Within the framework of a contractual relationship, an employer is liable
for any negligent or wilful breach of contract caused to the other party
of the contract by an employee whom it uses to perform its obligations
under the contract, provided that an intrinsic factual link exists between
the employee’s act and the breach. The employer is not liable for any
act the employee commits only on the occasion of the performance of
the contract (eg, if the employee commits a criminal offence that is in
no way linked to his or her duties). Regarding liability in tort concerning
third parties, the employer may excuse itself by proving proper care and
diligence in selecting the relevant employee. The effect, however, of such
an excuse is limited owing to the employer’s obligation to indemnify the
employee from third-party claims. Such obligation depends on the degree
of the employee’s fault, namely where there is:

e alow degree of negligence, full indemnification;

e ordinary negligence, partial indemnification; and

e gross negligence or a willful act, usually no indemnification.

Personalinjury to employees caused by an occupational accident for which
the employer or another employee is responsible is covered by occupa-
tional accident insurance. Employers are directly or indirectly liable for
such damage only if they have acted wilfully or with gross negligence.

TAXATION OF EMPLOYEES

Applicable taxes

31 | What employment-related taxes are prescribed by law?

An employee’s remuneration is subject to income tax, to the solidarity
surcharge on such tax (to the extent still applicable) and, depending on
the employee’s religious affiliation, also to church tax. Income tax, the
solidarity surcharge and church tax must be withheld and paid to the tax
authority by the employer but are borne by the employee. The employer
must also withhold the employee’s share of the social security contribu-
tions and pay it, together with the employer’s share, to the employee’s
health insurance provider, which acts as a clearing centre.

EMPLOYEE-CREATED IP

Ownership rights

32 | Is there any legislation addressing the parties’ rights with
respect to employee inventions?

The Employee Invention Act governs inventions that qualify for patent or
utility patent protection as well as suggestions for technical improve-
ments; that is, other technical innovations that do not qualify for such
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protection. The Act distinguishes between service inventions, which
either result from an employee’'s work in the employer’s business or
that significantly depend on the business’s experience or work, and free
inventions, which include all other employee inventions. Employees are
obliged to notify the employer in text form without undue delay of any
invention they have made during the employment (except free inven-
tions that obviously cannot be used in the employer’s business). Service
inventions may be claimed by the employer with the effect that the
employer acquires all proprietary rights to the invention. The employer
is deemed to have claimed the invention if it does not waive the invention
in text form within four months after proper notification. Free inven-
tions must be offered to the employer first, at least on a non-exclusive
basis, provided that the invention can be used in the employer’s busi-
ness. Employees are entitled to compensation for any service or free
invention acquired by the employer and for any suggestion for technical
improvement granting protection similar to an industrial property right.
The compensation shall be agreed upon between the parties. In the
absence of agreement, employees may apply for determination of the
compensation by an arbitration board established at the German Patent
and Trade Mark Office and, should arbitration fail, the civil court. The
Employee Invention Act cannot be deviated from to the employee’s detri-
ment by mutual agreement; however, agreements on inventions and
suggestions for technical improvement may be entered into following
notification.

Trade secrets and confidential information

33 | Is there any legislation protecting trade secrets and other
confidential business information?

The Trade Secrets Statute requires employees to treat confidentially the
employer’s trade secrets. The Statute defines trade secrets as infor-
mation that:

e is not generally known or readily accessible to persons within the
circles that usually deal with the kind of information in question
and, thus, has commercial value;

e is subject to measures to maintain confidentiality by its lawful
owner that are appropriate under the circumstances; and

e inthe confidentiality of which there is a legitimate interest.

Examples of trade secrets include technical know-how, sources of
goods, territories, lists of customers and prices, inventories and finan-
cial and credit matters. The Statute prohibits the acquisition of trade
secrets by unauthorised access to, unauthorised appropriation of or
unauthorised copying of any documents, objects, materials, substances
or electronic files that are under the lawful control of the trade secret
holder and that contain the trade secret or from which the trade secret
can be deduced, or by any other conduct that, under the circumstances
in the individual case, is not following the principles of good faith, taking
into account honest market practices. The Statute also prohibits the use
and disclosure of trade secrets by anyone who acquired the trade secret
unlawfully or violates an obligation limiting the use of the trade secret
or a non-disclosure obligation.

The Trade Secrets Statute does not pre-empt confidentiality
provisions in employment agreements, works agreements and collec-
tive bargaining agreements, which remain unaffected. For example,
employment agreements may provide for the non-disclosure of confi-
dential information that does not meet the requirements of the statutory
definition of trade secrets.

This statutory confidentiality obligation also applies following the
termination of the employment relationship to the extent that it does not
unreasonably restrict the employee in his or her professional activities.
This post-employment confidentiality obligation is to be distinguished
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from a post-termination covenant not to compete, which has different
content and consequences.

In the event of a suspected breach of confidentiality, the employer
may demand information concerning whetherand to whom the employee
has disclosed trade secrets. If the employee has violated the confiden-
tiality obligation, the employer may claim damages. Additionally, the
employer may obtain an injunction against the employee enjoining
future disclosures. Disclosure of trade secrets may also be punishable
as a criminal offence. The maximum punishment is three years” impris-
onment or a fine. If the employee acts for gain or at the time of the
disclosure knows that the secret will be exploited abroad the maximum
punishment is five years' imprisonment.

DATA PROTECTION

Rules and obligations

34 | Is there any legislation protecting employee privacy or
personnel data? If so, what are an employer’s obligations
under the legislation?

The processing of employee personal data in Germany is governed by:

e Regulation (EU] No. 2016/679 (the General Data Protection
Regulation);

. the Federal Constitution; and

e the revised Federal Data Protection Act.

The Constitution guarantees the right to privacy and the right to deter-
mine who is to receive personal data. Under the Federal Data Protection
Act, the employer may process personal data [ie, facts relating to
a specific or at least identifiable individual] for the purposes of the
employment relationship if it is necessary for the decision on whether
to establish an employment relationship, for the performance or termi-
nation of the employment relationship, or compliance with information
duties regarding employee representatives under statutory law, a collec-
tive bargaining agreement or a works agreement. Employee personal
data may be processed to investigate criminal offences only if:

e facts (which need to be documented] raise the suspicion that
the employee committed a criminal offence in the course of the
employment relationship;

e the collection, processing or use is necessary for the investi-
gation; and

e the employee’s legitimate interests in the omission of such
collection, processing or use do not prevail, in particular (without
limitation) if the form and extent of such measures are not dispro-
portionate concerning the cause.

Where the processing of personal data is based on the employee’s
consent, the assessment as to whether the consent was voluntarily
provided must take into account the employee’s dependency in the
context of the employment relationship as well as the circumstances
under which the consent was provided. Consent may be regarded as
voluntary where it is legally or commercially beneficial to the employee
or where the employer and the employee pursue the same interests.
Consent must be provided in writing or electronically unless a different
form is appropriate given the circumstances. The employer must inform
the employee in text form about the purpose of the processing and
the right to withdraw consent. Employee personal data may also be
processed based on a collective bargaining agreement or works agree-
ment. The processing of special categories of personal data, such as
health data, is subject to additional protection.
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35 | Do employers need to provide privacy notices or similar
information notices to employees and candidates?

Employers are required to provide privacy notices to employees and

candidates regarding the processing of their personal data. The key

contents of such privacy notices are summarised below:

e the employer’s identity and contact details;

e the contact details of the employer’s data protection officer, if any;

e the categories of personal data concerned;

e the purposes of the processing and its legal basis;

e therecipients or categories of recipients of the personal data, if any;

e where applicable, the fact that the controller intends to transfer
the personal data to a country outside the European Economic
Area and applicable safeguards;

e the period for which the personal data will be stored or, if that is not
possible, the criteria used to determine that period;

e the employees rights concerning the processing of their
personal data;

e where the processing is based on consent, the existence of the
right to withdraw consent at any time;

e the right to lodge a complaint with a supervisory authority; and

e whether the provision of personal data is a statutory or contractual
requirement, or a requirement necessary to enter into an employ-
ment contract, as well as whether the employee or candidate is
obliged to provide the personal data and of the possible conse-

quences of failure to provide such data.

The data privacy notice must be provided at the time of the collection of
the personal data from the employee or candidate or, if it was collected
via a third party, within a reasonable period of being collected, at the
latest within one month.

36 | What data privacy rights can employees exercise against
employers?

Employees have the right to obtain from the employer confirmation as to

whether or not personal data concerning them is being processed, and,

where that is the case, access to the personal data as well as certain key

information about the processing, namely:

e the purpose of the processing;

e the categories of personal data concerned;

e  the recipients or categories of recipients of the personal data;

e theenvisaged period for which the personal data will be stored or, if
not possible, the criteria used to determine that period; and

e where personal data is not collected from the employee, any avail-

able information regarding its source.

Employees may also obtain from the employer without charge a copy of
their personal data processed.

Employees may require the employer to rectify without undue delay
anyinaccurate personal data concerning them. In certain circumstances,
they may demand from the employer restriction of the processing of
their personal data, namely where the accuracy of the personal data is
contested by the employee. Employees may also be entitled to have their
personal data deleted without undue delay; reasons may include:

e if the personal data is no longer necessary for the purposes for
which it was processed;

e if the processing is based on the employee’s consent and the
employee withdraws consent; or

e where the personal data has been unlawfully processed.

Employees have the right to data portability (ie, to receive the personal
data that they provided to the employer in a structured, commonly used
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and machine-readable format) and to transmit those data to a third
party, provided that the processing is carried out by automated means.

BUSINESS TRANSFERS

Employee protections

37 | Is there any legislation to protect employees in the event of a
business transfer?

There is no legislation to directly protect employees in the event of a

share deal, as share deals affect only the ownership in the employing

company and do not interfere with the employment relationships

between the company and its employees. However, asset deals and

similar scenarios, such as outsourcing, are subject to the transfer of

undertaking legislation, which applies to undertakings and businesses

or parts thereof that qualify as a stable economic entity (ie, an organised

grouping of persons and assets facilitating the exercise of an economic

activity that pursues a specific objective). To determine whether the

conditions for the transfer of such organised economic entity are met,

the courts consider all facts characterising the transaction in question,

in particular (without limitation):

e the type of undertaking or business concerned;

e whether its tangible assets, such as buildings and movable prop-
erty, are transferred;

. the value of its intangible assets at the time of the transfer;

e whether the majority of its employees are taken over by the
new employer;

. whether its customers are transferred;

e thedegree of similarity between the activities carried on before and
after the transfer; and

e the period, if any, for which those activities were suspended.

If the conditions for such transfer are met, the employment relation-
ships between the employees employed in the relevant undertaking
or business or part thereof and the transferor (old employer) pass to
the transferee (new employer] with all rights and obligations (including
pension liabilities, also for past service). Rights and obligations from
collective bargaining agreements or works agreements continue to
apply between the employees and the new employer and, as a rule,
must not be modified to the employees’ detriment for one year following
the transfer.
Before the transfer, the old or new employer is required to notify
the employees affected by the transfer in writing of:
e the date or proposed date of the transfer;
. the reasons for the transfer;
e the legal, economic and social implications of the transfer for the
employees; and
e any measures envisaged concerning the employees.

Each employee is entitled to object to the transfer of his or her employ-
ment relationship to the new employer within one month of receipt
of the notification and, if the notification is incomplete or incorrect,
also at a later point in time. The transfer does not in itself constitute
grounds for the termination of the employment relationship by the old
or new employer; terminations for other reasons, however, shall remain
unaffected.
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TERMINATION OF EMPLOYMENT

Grounds for termination

38 | May an employer dismiss an employee for any reason or must
there be ‘cause’? How is cause defined under the applicable
statute or regulation?

If an employer employs more than 10 employees (including temporary
workers) regularly in a business in Germany, and if the relevant employee
has more than six months of service, the employer may ordinarily give
notice to terminate only if the termination is justified by reasons relating
to the employee’s person or conduct or by urgent operational require-
ments. A typical reason relating to the employee’s person is illness
(eg, long-term illness or repeated short-term illnesses causing busi-
ness disruption or unreasonably high sick-pay costs), provided that
a medical expert confirms that future illness or illnesses are to be
expected. Termination for reasons relating to the employee’s conduct
usually requires a breach of contract despite a prior warning relating to
a similar breach. Urgent operational requirements exist where:

e The employer’s actual headcount exceeds the required headcount,
based on a workload analysis.

e The employee cannot be further employed in another vacant posi-
tion, even after reasonable training or under modified terms and
conditions. And

e The employer, in selecting the employee from among comparable
employees, has sufficiently taken into account the employee’s
length of service, age, number of dependants and any severe
disability. Employees whose continued employment is required
by legitimate operational interests (eg, owing to their knowledge,
abilities and performance or to ensure a well-balanced personnel
structure] are excluded from this social selection.

What these statutory requirements mean in detail has been interpreted
by the labour courts in countless judgments.

Notice

39 | Must notice of termination be given prior to dismissal? May
an employer provide pay in lieu of notice?

Written notice to terminate must be given before dismissal. This requires
delivery to the employee of a hard copy with an original handwritten (wet)
signature of the employer or its properly authorised representative. The
standard statutory notice period is four weeks, expiring on the 15th or
the last day of a calendar month. The notice period for the employer
increases to one month, expiring at the end of a calendar month, after
two years of service, and by one additional month each after five, eight,
10, 12, 15 and 20 years of service, up to a maximum of seven months,
expiring at the end of a calendar month. Collective bargaining agree-
ments may provide for longer or shorter notice periods, and individual
employment contracts for longer notice periods; however, the notice
period for the employee may not be longer than for the employer. Pay
in lieu of notice is only possible by agreement with the employee. Such
agreement, however, is usually not advisable for the employee as social
security benefits are thereby negatively affected.

40 | In which circumstances may an employer dismiss an
employee without notice or payment in lieu of notice?

An employer may dismiss an employee extraordinarily with immediate
effect for an important reason. This requires facts based on which
the employer, taking into account all circumstances of the individual
case and balancing the interests of the parties, cannot reasonably be
expected to continue the employment relationship until the expiry of the
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notice period or the agreed-upon termination date, respectively. Written

notice to terminate must be given within two weeks of the employer’s

becoming aware of the circumstances justifying immediate termina-

tion. These statutory requirements have been further developed by the

labour courts over time. Examples of reasons for extraordinary termina-

tions include:

e  taking a vacation without approval;

. simulated sickness;

e  serious insult or assault against the employer or fellow employees;

. sexual harassment; and

e  criminal offences during employment, in particular, those that are to
the employer’s detriment.

Severance pay

41 | Is there any legislation establishing the right to severance
pay upon termination of employment? How is severance pay
calculated?

A statutory right to severance exists only in particular cases. An employer
that has given notice to terminate for urgent operational requirements
may offer the employee severance in the notice contingent upon the
employee’s not bringing an action in court within the statutory limitation
period of three weeks. Upon expiry of the notice period, the employee
is then entitled to severance equal to half the monthly remuneration
per year of service. Such an offer, however, is usually not advisable for
the employer.

Another case may arise in labour court proceedings. If the notice
is invalid, but the employee cannot be reasonably expected to continue
employment, he or she may apply for dissolution of the employment rela-
tionship by the labour court against payment of severance. The employer
may file such an application if facts exist based on which continued employ-
ment cannot be expected to be beneficial for the employer’s business.
Such severance may amount to up to 12 times the monthly remuneration
(or up to 15 times for employees aged 50 years or older with at least 15
years of service, or up to 18 times for employees aged 55 years or older
with at least 20 years of service). Monthly remuneration is defined as
monetary and non-monetary earnings in the month in which the employ-
ment relationship ends, based on the employee’s regular working hours.

A right to severance also exists where a social plan so provides.
Social plans usually include detailed provisions on how severance is to
be calculated.

It is also very common for employers and employees to settle
termination protection claims that have been filed with the labour court
in return for payment of negotiated severance. Negotiated severance is
usually between half and one-and-a-half times the employee’s monthly
remuneration per year of service, but may be higher depending on an indi-
vidual case’s circumstances.

Procedure

42 | Are there any procedural requirements for dismissing an
employee?

The works council, if any, must be informed and consulted before the
employer gives notice. It has seven days to raise concerns (three days
in cases of extraordinary termination). A notice to terminate that is given
without prior information of and consultation with the works council is
invalid. Information that is available but not given to the works council
at this stage cannot be used by the employer to justify the termination in
any labour court proceedings that may follow. If the employee is severely
disabled or has been granted equivalent status, the representatives of
severely disabled employees must also be informed and consulted before
giving notice. Any notice given without such information or consultation
is invalid.
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Employee protections

43 | In what circumstances are employees protected from
dismissal?

Severely disabled employees and employees with equivalent status may
be dismissed only after prior approval by the Integration Office, which is
a state agency.

The dismissal of a female employee is prohibited during pregnancy
and the four-month period after childbirth if the employer, when giving
notice, was aware of the pregnancy or childbirth, or if it is informed
thereof within two weeks of receipt of the notice by the employee. The
competent state agency may approve a termination for reasons unre-
lated to pregnancy or childbirth in exceptional cases. Similar protection
exists for employees on parental leave, nursing care leave or family
care leave.

Works council members must not be given notice during their
terms of office unless reasons for extraordinary termination exist and
the works council or, in lieu of it, the labour court, has approved such
termination. This protection continues for one year following the termi-
nation of office, except that no works council approval is required in this
case. Election committee members and candidates for works council
elections enjoy similar protection during the election process and for
a period of six months thereafter. Also protected during the election
process are initiating employees, that is, employees who invite to an all
employee meeting that shall elect an election committee or who apply
to the labor court to appoint an election committee. Exceptions apply if
the business is closed down, or if a department thereof is closed down
and the works council member, election committee member, candidate
or initiating employee working in such department cannot be employed
in another department.

The employment of employees taking preparatory steps to estab-
lish a works council who have notified their intent to do so by publicly
certified statement must not be ordinarily terminated for personal or
conduct-related reasons from the date of the statement until the date
of the invitation to the all employee meeting that shall elect an election
committee, but not beyond three months.

Employed data protection commissioners whose appointment is
required by statutory law, during their terms of office and for one year
thereafter may only be dismissed extraordinarily, with immediate effect
for an important reason. Ordinarily, termination of their employment is
prohibited.

Mass terminations and collective dismissals

44 | Are there special rules for mass terminations or collective
dismissals?

Collective dismissals regularly constitute ‘operational changes’, which
the employer may implement only after attempting to achieve an agree-
ment with the works council. If the works council refuses to enter into
an agreement (the implementation agreement), the employer needs
to apply to a conciliation board and postpone the implementation of
the dismissal until the board has met to avoid employee claims for
damages resulting from any premature implementation (premature
implementation may be prevented by an interim injunction obtained by
the works council). The process of trying to achieve an agreement may
take up to six months, and in exceptional cases even longer. In the case
of an operational change, the works council is usually also entitled to
demand a social plan, providing in particular for severance to be paid
to the employees to be dismissed. Failing an agreement between the
employer and the works council, the conciliation board may determine
the financial volume and the details of the social plan.

Before implementing a collective dismissal, the employer is
obliged to inform and consult with the works council and to notify the
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Federal Employment Agency before it gives notice to terminate within

30 calendar days to:

e more than five employees in businesses regularly employing more
than 20 but fewer than 60 employees;

e at least 10 per cent of the employees or more than 25 employees
in businesses regularly employing at least 60 but fewer than 500
employees; or

e at least 30 employees in businesses regularly employing at least
500 employees.

Termination notices that are to take effect before the expiry of one month
from the notification to the Federal Employment Agency may do so only
subject to the Agency's approval. The Federal Employment Agency may
(but rarely does] extend this period to two months in individual cases.

Class and collective actions

45 | Are class or collective actions allowed or may employees only
assert labour and employment claims on an individual basis?

German law does not permit class or collective actions to be brought by
employees. Employees may only assert labour and employment claims
on an individual basis. Although employees could jointly file individual
claims in the labour courts, this is rarely done in practice.

Mandatory retirement age

46 | Does the law in your jurisdiction allow employers to impose a
mandatory retirement age? If so, at what age and under what
limitations?

Employers are not allowed to impose, but may agree on, mandatory
retirement in collective bargaining agreements, work agreements
or individual agreements. Such agreements may provide for manda-
tory retirement once an employee has reached the regular retirement
age [(traditionally 65 years, now gradually increasing to 67 years).
Agreements providing for mandatory retirement at a point in time when
the employee may claim a retirement pension before having reached the
regular retirement age are deemed to mean the regular retirement age
unless the agreement was entered into or confirmed by the employee no
more than three years before such point in time. Mandatory retirement
ages that are lower than the regular retirement age require specific
justification under the General Equal Treatment Act (eg, the mandatory
retirement age of 60 years for pilots and cabin crew members has been
held unenforceable).

DISPUTE RESOLUTION

Arbitration

47 | May the parties agree to private arbitration of employment
disputes?

An employer and an employee cannot submit a dispute to private arbi-
tration. Arbitration agreements between employers and employees are
invalid and unenforceable.

Employee waiver of rights

48 | May an employee agree to waive statutory and contractual
rights to potential employment claims?

An employee cannot, in advance, waive statutory rights or rights under
collective bargaining agreements or works agreements. Even if a
specific right (eg, to sick pay or vacation] has arisen under a statute,
the employee is usually not entitled to waive it. However, the employee
may waive statutory minimum wage claims in a court settlement and,
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following the termination of employment, statutory claims to compen-
sation for untaken vacation. Rights resulting from a collective bargaining
agreement (eg, remuneration claims) may be waived only in a settle-
ment approved by the parties to the collective bargaining agreement,
and rights resulting from a works agreement may be waived only with
the works council's consent. Rights under an individual employment
contract may be waived.

Overtime pay governed by a collective bargaining agreement or
works agreement cannot be waived just by an agreement between the
employer and the employee. Where overtime pay is governed by the indi-
vidual employment contract it cannot be waived completely in advance.
Provisions to that effect are unenforceable; however, the employer and
the employee may agree that a certain number of overtime hours within
a certain period will not be compensated separately.

Limitation period

49 | What are the limitation periods for bringing employment
claims?

The standard limitation period for employment claims is three years and
commences upon the end of the year in which a claim arises and the
creditor becomes aware or should become aware without gross negli-
gence, of the circumstances justifying the claim and the identity of the
debtor. However, a variety of other limitation periods apply to specific
claims, notably to actions in court challenging a notice to terminate
or the validity of a fixed term. The limitation period for such actions is
three weeks from receipt of the notice or expiration of the fixed term.
Claims for compensation of financial or non-financial damage under the
General Equal Treatment Act must be filed with the employer in writing
within two months of the employee becoming aware of the different
treatment unless otherwise provided for in a collective bargaining
agreement.

UPDATE AND TRENDS

Key developments of the past year

50 | Are there any emerging trends or hot topics in labour and
employment regulation in your jurisdiction? Are there current
proposals to change the legislation?

2021 again saw various temporary legislation to prevent the spread of
covid-19 in the workplace. It included, among other things, an obliga-

tion of employers to offer work from home to employees performing
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office or similar work, unless mandatory operational reasons require
otherwise. Such employees were obliged to accept such an offer unless
reasons on their part require otherwise. Furthermore, employers were
required to permit access to the workplace only to employees who are
fully vaccinated, have recovered or tested negative and who submit
corresponding proof.

On 13 October 2021, the Federal Labor Court clarified that an
employer whose business is shut down by the government in the course
of a general lockdown to prevent the spread of covid-19 is not obliged
to pay employees who cannot work during such lockdown. According to
the court, the risk of such a shutdown is not part of the employer’s busi-
ness risk. It is the responsibility of the government to provide adequate
financial compensation to employees, such as extended short-time
work benefits.

The works council modernisation statute of 14 June 2021 simpli-
fied works council elections and works council activities. The statute
includes the following changes, among others:

e works councils may meet by telephone or video conference;

e agreements between the employer and the works council may be
signed electronically; and

e anew works council co-determination right regarding mobile work
performed by using information and communication technology
was introduced.
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