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Establishing Withdrawal From An
Antitrust Conspiracy
Based On Recent Supreme Court Guidance
By: Mark Krotoski1

In criminal antitrust cases,a recurring issue concerns whether an
individual or company has withdrawn from a conspiracy before
the statute of limitations period. Effective withdrawal may
extinguish or limit criminal liability. This article reviews the
Smith v. United States Supreme Court case which clarified the
burden of proof and reinforced the evidence necessary to
establish withdrawal from a conspiracy.

I. Withdrawal Determines Liability

The Sherman Act prohibits conspiracies to fix prices,rig bids,or
allocate markets.2 Conspiracy law broadly imposes liability on
each member for the acts of other co-conspirators made in
furtherance of the conspiracy. In the landmark Pinkerton v.
United States case,the Supreme Court noted that “so long as the
partnership in crime continues,the partners act for each other in
carrying it forward.”3 As a continuing offense,a conspiracy
persists until the conspiracy goals are accomplished or the
conspiracy is terminated.

Withdrawal from the conspiracy provides one key means to
limit conspiracy liability.4 Depending on the facts,evidence of
withdrawal can make the difference between a conviction,the
scope of any liability,a dismissal,or an acquittal.

In antitrust cases,individual or corporate liability can turn on
sufficient proof of withdrawal. A five year statute of limitations
applies to Sherman Act violations along with most criminal
offenses.5 Because an antitrust investigation can take several
years to complete before charges are filed, a statute of
limitations defense is frequently raised.

II. Circuit Split: Who Bears The Burden To Establish
Withdrawal?

Since proof of withdrawal determines liability,who should bear
the burden of establishing withdrawal? A few years ago,the
circuits were evenly divided on whether the government or
defendant held the burden. The D.C. Circuit summarized the
state of the case law in United States v. Moore:

1 Partner,Antitrust Practice Group,Morgan,Lewis & Bockius. Previously,he
served as Assistant Chief in the National Criminal Enforcement Section for the
Antitrust Division,in addition to other leadership positions in the Department of
Justice.

2 15U.S.C. §1.

3328U.S. 640,646(1946).

4The Supreme Court stated a century ago:“As he has started evil forces he

must withdraw his support from them or incur the guilt of their continuance.”

Hyde v. United States,225U.S. 347,369-70 (1912).

518U.S.C. §3282.

Our sister circuits have differed on this issue. While
some have said that the burden of proving withdrawal
always rests on the defendant,[citing the Second,Fifth,
Sixth,Tenth and Eleventh Circuits],others have held
that,once the defendant meets his burden of production
that he has withdrawn prior to the relevant limitations
period, the burden of persuasion shifts to the
government [citing the First,Third,Fourth,Seventh
and Ninth Circuits].6

The Supreme Court was asked to resolve the division among the
courts in the Moore case (under the case name of co-defendant
Smith).

III. Supreme Court Resolves and Clarifies Issue

A. Lower Court Proceedings

In Smith v. United States,7 the defendant was charged with
others in a 158-count indictment which included separate drug
and Racketeer Influenced and Corrupt Organization Act (RICO)
conspiracy counts among other charges. Defendant Smith
argued that the conspiracy counts were barred under the five-
year statute of limitations because he had spent the prior six
years in prison. At trial,he offered “a stipulation of his dates
spent incarcerated”and “testimonial evidence showing that he
was no longer a member of the charged conspiracies during his
incarceration.”8

During deliberations,the jury asked for clarification about what
constitutes withdrawal from a conspiracy. The trial judge
instructed: “Once the government has proven that a defendant
was a member of a conspiracy,the burden is on the defendant to
prove withdrawal from a conspiracy by a preponderance of the
evidence.”9 The jury convicted the defendant on the conspiracy
charges and he appealed.

The U.S. Court Of Appeals for the District Of Columbia Circuit
affirmed the conspiracy convictions after concluding that the
trial court gave correct instructions on the burden to establish
withdrawal.10 The defendant had failed to meet his burden to
show that his time in prison constituted withdrawal. The
defendant then sought certiorari review in the Supreme Court.

6United States v. Moore,651 F.3d 30,90 (D.C. Cir. 2011)(per curiam)(holding
“that the defendant bore the burden of persuasion to show that he withdrew from
the conspiracy outside of the statute of limitations period”),aff’d,133S.Ct. 714
(2013).

7568U.S. _,133S.Ct. 714,184L.Ed.2d 570 (Jan. 9,2013)(No. 11-8976),

http://www.supremecourt.gov/opinions/12pdf/11-8976_k5fl.pdf. The

conspiracies in Smith were based on charges under 21 U.S.C. §846(drug

conspiracy)and 18U.S.C. §1962(d)(RICO conspiracy).

8133S.Ct. at 720 n.5(quoting Brief for Petitioner,at 3,
http://federalevidence.com/pdf/Smith.v.US/Smith.v.US.PetitionerBrief.pdf).

9133S.Ct. at 718.

10 651 F.3d at 90.
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B. Supreme Court Review

The Supreme Court decided to resolve the circuit split. The
issue presented to the Supreme Court was:

Whether withdrawing from a conspiracy prior to the
statute of limitations period negates an element of a
conspiracy charge such that,once a defendant meets
his burden of production that he did so withdraw,the
burden of persuasion rests with the government to
prove beyond a reasonable doubt that he was a member
of the conspiracy during the relevant period -- a
fundamental due process question that is the subject of
a well-developed circuit split.11

In stark contrast to the nearly even circuit split,the Supreme
Court unanimously held that the defendant holds the burden to
establish the affirmative defense of withdrawal.12 In an opinion
authored by Justice Antonin Scalia,the Court concluded that
neither the Constitution,nor the applicable statutes,nor the
common law required the government to establish withdrawal.
Under the Due Process Clause,the government was obligated to
prove each element of the conspiracy offense beyond a
reasonable doubt. However,the Due Process Clause did not
require that the government “must prove beyond a reasonable
doubt that he did not withdraw outside the statute-of-limitations
period.”13 Because the conspiracy statutes did not impose this
burden on the government,the Court “presume[d]that Congress
intended to preserve the common-law rule”that the defendant
was obligated to prove affirmative defenses.14

In rejecting the argument that the government should bear the
burden of proof,the Court noted that the defendant was in the
best position to present facts about the circumstances of
withdrawal. As the Court explained, “It would be nearly
impossible for the Government to prove the negative that an act
of withdrawal never happened.”15

The Supreme Court also clarified the proof necessary to
establish withdrawal. “Passive nonparticipation”is insufficient.
Instead,“‘to avert a continuing criminality’ there must be
‘affirmative action ... to disavow or defeat the purpose’of the
conspiracy.”16 Unless the defendant can show withdrawal,his
“membership in the conspiracy,and his responsibility for its
acts,endures even if he is entirely inactive after joining it.”17

Finally,when a claim is made that withdrawal occurred before
the statute of limitations period,“the analysis does not change.”

11 Case Docket for Smith v. United States (No. 11-8976),
http://www.supremecourt.gov/Search.aspx?FileName=/docketfiles/11-8976.htm;
Question presented,http://www.supremecourt.gov/qp/11-08976qp.pdf.

12 133S.Ct. at 720.

13Id. at 717;see also id. at 719(“Allocating to a defendant the burden of
proving withdrawal does not violate the Due Process Clause.”).

14Id. at 720.

15Id. at 720-21.

16Id. (quoting Hyde,225U.S. at 369).

17133S.Ct. at 721(emphasis in original).

Once a statute of limitations defense is asserted,the Court
explained that the government must only show “that the
conspiracy continued past the statute-of-limitations period.”18

The government made this showing in the case.

Ultimately,the jury concluded that defendant Smith “did not
establish by a preponderance of the evidence an affirmative act
of withdrawal.”19 His inactive participation during his
incarceration for six years was insufficient.

IV. Proving Withdrawal After Smith

A. Jury Instructions Modified

Following Smith,a number of model jury instructions were
revised or updated. Jury instruction committees for three courts
of appeals, including the Third,20 Seventh,21 and Ninth
Circuits,22 redrafted instructions based on the abrogation of prior
circuit case law by Smith. The commentaries to the Fifth and
Sixth Circuit model jury instructions were also updated.23

The model jury instructions take different approaches in
providing guidance to the jury. Most model instructions state the
general rule that the defendant must take affirmative steps to
withdraw,leaving to the jury to consider the particular facts of
the case. The Seventh Circuit instruction lists some examples to
guide the jury in deciding whether the individual “took some
affirmative act in an attempt to defeat or disavow the goal[s]of
the conspiracy.” Some of the examples include: (a)
“completely undermining his earlier acts”;(b)notifying “the
proper law enforcement authorities”;(c)“making a genuine
effort to prevent the commission of the crime”; or

18133S.Ct. at 721 (citing Grunewald v. United States,353U.S. 391,396(1957)

(the government was required “to prove that the conspiracy … was still in

existence”with the statute of limitations period)).

19Id. at 720 n.5.

20 Third Circuit Model Criminal Jury Instruction §6.18.371J-2 (2012 ed.)
(modified May 2013)(noting revision following Smith),
http://www.ca3.uscourts.gov/sites/ca3/files/Chap%206%20Conspiracy%20Instr
uctions%20May%202013Rev.pdf

21 Pattern Criminal Jury Instructions of the Seventh Circuit §§5.13,5.14(A),and
5.14(B)(2012 ed.)(as modified Feb. 4,2013)(noting abrogation of prior cases),
http://www.ca7.uscourts.gov/Pattern_Jury_Instr/7th_criminal_jury_instr.pdf.

22 Ninth Circuit Manual of Model Criminal Jury Instruction §8.24(modified
April 2013),http://www3.ce9.uscourts.gov/jury-instructions/node/479

23Fifth Circuit Pattern Jury Instructions (Criminal Cases)§2.23(2012 Edition)

(updated commentary citing to Smith),

http://www.lb5.uscourts.gov/juryinstructions/fifth/crim2012.pdf;Sixth Circuit

Pattern Criminal Jury Instruction §3.11A (Updated March 15,2014),

http://www.ca6.uscourts.gov/internet/crim_jury_insts/pdf/crmpattjur_full.pdf.

For other model circuit withdrawal instructions,see Eighth Circuit Manual of

Model Criminal Jury Instructions §5.06C (2014Edition),

http://www.juryinstructions.ca8.uscourts.gov/Manual_of_Model_Criminal_Jury

_Instructions.pdf;Tenth Circuit Criminal Pattern Jury Instructions §2.22 (2011

Edition),http://www.ca10.uscourts.gov/sites/default/files/clerk/pji10-cir-

crim.pdf;Eleventh Circuit Pattern Jury Instructions (Criminal Cases)§§13.4,

101.2 (2010);

http://www.ca11.uscourts.gov/sites/default/files/courtdocs/clk/FormCriminalPatt

ernJuryInstruction.pdf. Other circuits,including the First,Second,Fourth and

D.C. Circuits,do not have model jury instructions.
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(d)“communicating to each of his co-conspirators that he has
abandoned the conspiracy and its goals.”

B. Proof Scenarios

The Smith case also highlighted the evidence necessary to
establish withdrawal. The Court relied upon and reinforced the
withdrawal standard used a century ago in Hyde v. United
States.24

Consider a couple of scenarios. Assume one member of a long-
term antitrust conspiracy withdraws before the five year statute
of limitations period,yet other members continue the conspiracy
into the statute of limitations period. The withdrawing
conspirator will have a full defense under the statute of
limitations as long as there is sufficient proof of his or her
withdrawal.25

24225U.S. 347(1912).

25Smith,133S.Ct. at 719(“Withdrawal also starts the clock running on the time
within which the defendant may be prosecuted,and provides a complete defense
when the withdrawal occurs beyond the applicable statute-of-limitations
period.”)(footnote omitted).

In contrast,consider a member who participated in a ten-year
price fixing conspiracy but withdrew four years before the
charges were filed while others continued in the conspiracy.
Since some of the individual’s conduct occurred within the five-
year statute of limitations period,liability will be capped at the
time of the withdrawal. The individual will not be responsible
for the conduct of others after his effective withdrawal.26

In establishing withdrawal,Smith also provides some guidance
on what proof is required and what proof is insufficient.
Withdrawal requires “‘affirmative action ... to disavow or defeat
the purpose’of the conspiracy.”27 Mere inactivity (including
incarceration as in Smith)fails to show withdrawal. In Smith,the
mere testimony that the individual “was no longer a member of
the”conspiracy was insufficient.28

V. Conclusion

The Smith case resolved an important circuit split. Given the
importance of this issue, the Smith case provides useful
guidance on how best to address withdrawal issues. Ultimately,
each case will turn on consideration of the facts under the
preponderance of the evidence standard with a focus on the
concrete steps taken by the individual or company to withdraw.

26Id. (“Withdrawal terminates the defendant's liability for postwithdrawal acts of
his co-conspirators,but he remains guilty of conspiracy”for prewithdrawal acts
if the statute of limitations has not run.).

27Id. at 720 (quoting Hyde,225U.S. at 369(“Having joined in an unlawful
scheme,having constituted agents for its performance,scheme and agency to be
continuous until full fruition be secured,until he does some act to disavow or
defeat the purpose he is in no situation to claim the delay of the law.”)).

28See note 8(*),supra.
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M essageFrom T heEditor
DavidH .Reichenberg,W ilsonS onsiniG oodrichandRosatiP.C.
dreichenberg@ w sgr.com

Dear Friends of the Trial Practice Committee,

We are pleased to bring you the latest edition of our Committee Newsletter,Trying Antitrust. A special thank you to Pallavi Guniganti who won our
first-ever contest on an original name for the Newsletter. This Winter’s edition features four articles we believe you will find relevant and useful to
your practice. In our first article,Mark Krotoski discusses establishing withdrawal from an antitrust conspiracy,including recent Supreme Court
precedent addressing the issue. Jason S. Angell,Robert E. Freitas,and Jessica N. Leal next examine guilty pleas in civil antitrust trials,including
potential strategies parties may consider. Steven N. Williams and Elizabeth Tran analyze trial structure in antitrust cases involving both direct and
indirect purchasers. And last but certainly not least,Adam Acosta reviews recent hospital merger litigation and enforcement takeaways that clients
should consider before embarking on such transactions.

The Trial Practice Committee has many exciting projects going on right now! We are planning brown bag discussions (including one regarding the
Amex trial),working on updates to ABA publications,and preparing our Mock Trial and other panels for the upcoming Spring Meeting. We
welcome all volunteers –please contact any of the Committee officers listed below to find out how to get involved.

Enjoy the Newsletter!
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