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At some point, every New York state court practitioner will need to conduct discovery
beyond the state’s borders. Unfortunately, the Civil Practice Law and Rules has no
equivalent to Federal Rule of Civil Procedure 45, the mechanism by which officers of
the court use nationwide subpoena power to obtain documents and/or depose
witnesses in federal cases.

There have been two prior attempts to create a uniform system of interstate John
discovery procedures: (a) the Uniform Foreign Depositions Act (UFDA), adopted by the
National Conference of Commissioners on Uniform State Laws (NCCUSL) in 1920: and
then (b) the Uniform Interstate and International Procedure Act (UIIPA), adopted by the NCCUSL in
1962.[1] Thirteen states adopted the UFDA, and six states adopted the UIIPA.[2] New York adopted
neither.

Dellaportas

As a result, until quite recently, New York attorneys needing foreign state discovery would first have to
obtain a commission from the New York trial court, and then proceed to the foreign jurisdiction in which
the documents or witness is located and obtain a second order from the foreign court to enforce that
commission. The second step of this step process would often entail retaining local counsel in the
foreign jurisdiction.[3] Obviously, obtaining two court orders merely to obtain a document or a
deposition can be unduly cumbersome and costly.

The NCCUSL has recently taken a third stab at standardizing interstate discovery procedures. On Aug. 3,
2007, it enacted the Uniform Interstate Depositions and Discovery Act (UIDDA), which was express
modeled on Fed. R. Civ. Proc. 45.[4] Unlike the prior two efforts, the UIDDA has gained traction — and
this time, New York has adopted it.

How Does It Work?

In UIDDA signatory states, the interstate discovery process is now integrated into a single step. The
subpoenaing party submits the subpoena to a clerk of court in the jurisdiction that holds the evidence,
and then the clerk issues a subpoena for service.[5] Thus, New York practitioners can obtain out-of-state
discovery with zero court orders instead of two, so long as the foreign state has also enacted the UIDDA.
If it has, then the New York practitioner can skip the steps of obtaining a commission or letters rogatory,
engaging local counsel, and commencing a second proceeding before foreign court.[6]
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The UIDDA provides the subpoena to be used in the discovery state must comply with the laws of that
state[7], as must an application to the court to modify, enforce or quash the subpoena.[8] Such
protections guaranty that foreign witnesses will receive the same protections that their own state laws
provide[9]. On the other hand, the UIDDA seeks to provide practitioners with the benefit of a more
uniform interstate discovery process, including efficiency, minimal judicial oversight, and a reduction in
discovery costs.[10]

Although many states including New York have enacted the UIDDA, the persistence of different
interstate discovery methods compels an examination of different state procedures. New York
practitioners, for instance, may need to conduct discovery in states that have not enacted the UIDDA,
states that have enacted the UIDDA but with certain limitations, or states that have enacted the UFDA
or another distinct form of foreign discovery procedures.

Which States Have Adopted the UIDDA?

As of today, 32 states, as well as Washington, D.C., and the Virgin Islands, have signed on to the
UIDDA.[11] Here is the Uniform Law Commission’s official map[12] of the current status of legislative
enactment:

Legislative Enactment Status
Interstate Depositions and Discovery Act

For New York-based practitioners, the significant states to have not yet adopt the UIDDA are
Connecticut[13], Massachusetts[14], lllinois[15] and Texas.[16] In Connecticut, Conn. Gen. Stat. §§ 52-
148e(f), 52-155 (2011) and Conn. R. Super. Ct. Civ. § 13-28(g) require a commission from the out-of-
state court. In Massachusetts, Illinois and Texas, an order from a court in those states is also needed to



obtain evidence or depose a witness.[17]

Even within UIDDA states, there are distinctions worth noting. For example, in California, Cal. Civ. Proc.
Code §§ 2029.100-.900 provides that while the clerk in the county in which discovery is sought may
issue the subpoena, a California practitioner may also issue the subpoena upon receipt of the proper
documentation.[18] In general, before proceeding under the UIDDA, one should become familiar with
that state’s implementing statute.[19]

How is UIDDA Discovery Conducted in New York?

For non-New York practitioners from UIDDA states, seeking to conduct discovery in New York, CPLR
3102(e, traditionally required the out-of-state party to obtain a mandate, writ, or commission from the
foreign court before commencing a proceeding in the New York court.[20] To avoid this process, such
out-of-state practitioners can instead use CPLR 3119, New York’s adoption of the UIDDA.[21] Under
CPLR 3119(b)(1), a foreign party may submit the foreign subpoena to the county clerk in the county in
which discovery is sought, which clerk will then issue the subpoena. Alternatively, under CPLR
3119(b)(4), a New York attorney is authorized to issue a subpoena after receipt of the out-of-state
subpoena.[22] Thus, New York-based practitioners can be retained by foreign counsel to issue a
subpoena under this statute.

Going Forward

With the rapid implementation of the UIDDA by 32 states and the District of Columbia, one can expect
the remaining 18 hold-outs to adopt the UIDDA within the next few years. When that happens, one of
the principal challenges to state, versus federal, court litigation will have been removed. Even now, New
York state court practitioners are finding themselves newly empowered to better represent their clients,
as they are now able to efficiently pursue pretrial discovery almost anywhere the evidence finds itself.
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