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 Recent Case Law Developments

 Ecommerce Best Practices



Online Contracting Overview

•Traditional contract law principles apply to online
contracts

•Offer, acceptance, consideration

• “Meeting of the minds”
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Online Contracting Overview

• Purpose of UETA

•Relevant UETA Rules

•Application to mobile
devices
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Online Contracting Overview

► Intentional E-Sign: Global and National Commerce
Act

► Consumer Protection
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Online Contracting Overview

•Points of attack: arbitration, forum selection,
choice of law

•Contracts of Adhesion?

–Carnival Cruise Lines, Inc. v. Shute

•“Illusory” Contracts

–Fagerstrom v. Amazon.com, Inc.
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Browse-Wrap/Click-Wrap/Shrink-Wrap
Overview

Definition of Shrink-Wrap Agreements
– Notice of license agreement on product packaging

– User actions accept Terms/Conditions

Definition of Browse-Wrap Agreements
– Hyperlinked terms on separate page

– User doesn’t have to view terms

Definition of Click-Wrap Agreements
– User affirmatively clicks box before proceeding

– Terms/Conditions “take it or leave it”
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Browse-Wrap/Click-Wrap/Shrink-Wrap
Overview
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Browse-Wrap Case Discussion

Specht v. Netscape Communs. Corp., 306 F.3d 17
(2d Cir. 2002)
• Early decision: cited by many browse-wrap cases

• No assent to license agreement before proceeding with invited download

• Reasonably conspicuous/unambiguous assent needed

Nguyen v. Barnes & Noble, 763 F.3d 1171 (9th Cir.
2014)
• Browse-Wrap

• Conspicuousness/placement of "Terms of Use" hyperlink, other notices given
terms of use, and website's general design – notice?

• Must put users on notice of terms
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Browse-Wrap Case Discussion

Long v. Provide Commerce, Inc., 245 Cal. App. 4th
855 (Cal. Ct. App. 2016)
• Browse-Wrap

• Terms/Conditions located at each webpage -- capitalized, underlined hyperlink

• Hyperlink displayed among 14 other capitalized/underlined hyperlinks of same
character

• Follows Nguyen: even close hyperlink to relevant buttons users must click
on—without more—insufficient

• Conspicuous hyperlinks—without notice that linked page contains binding
contractual terms—insufficient

• Motion to compel arbitration denied
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Browse-Wrap Case Discussion

Friedman v. Guthy-Renker, LLC, 2015 U.S. Dist.
LEXIS 24307 (C.D. Cal. Feb. 27, 2015)
• Browse-Wrap

• One Plaintiff checks box at time of purchase

• Text below box advises purchasers of agreement to credit card
authorization; no reference to Terms/Conditions
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Browse-Wrap Case Discussion
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Browse-Wrap Case Discussion
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Browse-Wrap Case Discussion
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By clicking this box you are electronically signing your order and authorizing
us to charge payments against credit card provided above.
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Browse-Wrap Case Discussion

Friedman v. Guthy-Renker, LLC, 2015 U.S. Dist.
LEXIS 24307 (C.D. Cal. Feb. 27, 2015)
• Browse-Wrap

• Three plaintiffs: Two check box at time of purchase

• Text below box advises purchasers of agreement to credit card
authorization; no reference to Terms/Conditions

• Terms/Conditions inconspicuous and placed between similarly
appearing hyperlinks for “money back guarantee” and “privacy
policy”

• Court rejects motion to compel arbitration for one plaintiff
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Browse-Wrap Case Discussion

Friedman v. Guthy-Renker, LLC, 2015 U.S. Dist.
LEXIS 24307 (C.D. Cal. Feb. 27, 2015)
• One Plaintiff purchaser check a box at time of purchase that

references “Terms and Conditions” in bold, underlined, and
hyperlinked. Credit card authorization language changed to
eliminate confusion
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Browse-Wrap Case Discussion
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Browse-Wrap Case Discussion

Friedman v. Guthy-Renker, LLC, 2015 U.S. Dist.
LEXIS 24307 (C.D. Cal. Feb. 27, 2015)
• One Plaintiff purchaser check a box at time of purchase that

references “Terms and Conditions” in bold, underlined, and
hyperlinked. Credit card authorization language changed to
eliminate confusion

• Court dismisses claims for this plaintiff under arbitration provision
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Browse-Wrap Case Discussion

In Re Facebook Biometric Information Privacy Lit.,
2016 U.S. Dist. LEXIS 60046, N.D. Cal. (May 5,
2016)
• Browse-Wrap

• Choice of law

• Contract formation analysis
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Browse-Wrap Case Discussion
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Browse-Wrap Case Discussion
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Browse-Wrap Case Discussion
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Browse-Wrap Case Discussion
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Browse-Wrap Case Discussion
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Browse-Wrap Case Discussion
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Browse-Wrap Case Discussion

In Re Facebook Biometric Information Privacy Lit.,
2016 U.S. Dist. LEXIS 60046, N.D. Cal. (May 5,
2016)
• Browse-Wrap

• Choice of law

• Contract formation analysis

• Facebook emailed changes to terms of service to Plaintiffs and
gave a “jewel notification” on the individual Facebook user
newsfeed

• Parties assent to Facebook’s user agreement

• Court still refuses to enforce the parties’ agreed-upon choice of
law provision
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Click-Wrap Case Discussion

Hancock v. AT&T, 701 F.3d 1248 (10th Cir. 2012)
• Click-Wrap

• Forum selection/arbitration clauses

• Reasonable notice of terms and affirmative assent

• Cannot access internet service without registration
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Click-Wrap Case Discussion
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Click-Wrap Case Discussion

Hancock v. AT&T, 701 F.3d 1248 (10th Cir. 2012)
• Click-Wrap

• Forum selection/arbitration clauses

• Reasonable notice of terms and affirmative assent

• Cannot access internet service without registration

• Customer clicks “I Agree” button to continue registration

32



Click-Wrap Case Discussion
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Click-Wrap Case Discussion

Hancock v. AT&T, 701 F.3d 1248 (10th Cir. 2012)
• Click-Wrap

• Forum selection/arbitration clauses

• Reasonable notice of terms and affirmative assent

• Cannot access internet service without registration

• Customer clicks “I Agree” button to continue registration

• Court affirms dismissal based on forum selection/arbitration
clauses
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Click-Wrap Case Discussion

Tompkins v. 23andMe, Inc., 2014 U.S. Dist. LEXIS
88068, (N.D. Cal. June 25, 2014)
• Click-Wrap (with Browse-Wrap elements)

• Arbitration clause

• Customer first orders/pays for DNA kit; no requirement to view terms
of service or click to accept terms of service. No contract

• Customer creates account and registers online. Customers must (i)
check a box affirming that they have “read and agree to the [TOS] and
Privacy Statement” and (ii) click “I accept the terms of service” in all
capital letters.
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Click-Wrap Case Discussion
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Click-Wrap Case Discussion

Tompkins v. 23andMe, Inc., 2014 U.S. Dist.
LEXIS 88068, (N.D. Cal. June 25, 2014)
• Click-Wrap (with Browse-Wrap elements) arbitration clause

• Arbitration clause

• Customer first orders/pays for DNA kit; no requirement to view service
terms or click to accept terms of service = No contract

• Customer creates account and registers -- must (i) check a box
affirming that they have “read and agree to the [TOS] and Privacy
Statement” and (ii) click “I accept the terms of service” in all capital
letters

• Terms of Service were hyperlinked in blue where the customer was
required to click

• Court finds agreement during registration process due to adequate
notice in the Click-Wrap = Court compels arbitration
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Click-Wrap Case Discussion

Savetsky v. Pre-Paid Legal Servs., 2015 U.S. Dist.
LEXIS 17591 (N.D. Cal. Feb. 12, 2015)
• Browse-Wrap (with Click-Wrap and Shrink-Wrap elements)

• Motion to compel arbitration
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Click-Wrap Case Discussion
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Click-Wrap Case Discussion
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Click-Wrap Discussion

Savetsky v. Pre-Paid Legal Servs., 2015 U.S. Dist.
LEXIS 17591 (N.D. Cal. Feb. 12, 2015)
• Browse-Wrap with Click-Wrap and Shrink-Wrap elements

• Motion to compel arbitration

• Plaintiff lacked actual notice of contract; did not acknowledge
contract before purchase

• Contract language regarding cancellation was not an assent to
the arbitration provision

• Motion to compel arbitration denied
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Click-Wrap Case Discussion

Sgouros v. Transunion Corp., 2016 US App. LEXIS
5648 (7th Cir. Mar. 25, 2016)
• Click-Wrap

• Arbitration clause
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Click-Wrap Case Discussion
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Click-Wrap Case Discussion

44



Click-Wrap Case Discussion

Sgouros v. Transunion Corp., 2016 US App. LEXIS
5648 (7th Cir. Mar. 25, 2016)
• Click-Wrap

• Arbitration clause

• Website must “give user reasonable notice that a click will manifest
assent to an agreement”

• Scroll box did not call attention to any arbitration agreement

• Website must “give user reasonable notice that a click will manifest
assent to an agreement”

• Affirm trial court decision; no assent
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Ecommerce Best Practices: Ensure Contract
Enforceability

Utilize user check-box

Consider user prohibition from proceeding with
transaction if not manifest assent to terms

Place Terms/Conditions immediately nearby in scrolling
text box or a nearby hyperlink

 Use conspicuous (font size, color, font graphics)
hyperlink

Ensure conspicuous location of hyperlink
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Ecommerce Best Practices: Ensure Contract
Enforceability

Once redirected from hyperlink, terms and conditions
immediately displayed

Repeated publication of Terms/Conditions and
hyperlinks

Terms/Conditions are in readable font

Maintain a website update history

Always coordinate between legal team and web design
team
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