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Topics for Discussion ABODERBAIRE

BE - FEOHOERNIEFBEEEE (FLSA)

e Wage and Hour and the Fair Labor

Standards Act (FLSA)
e Pay Equity o EEETEDHE
e The Gig Economy e ¥5.17/)3—
e EEOC Strategic Enforcement Plan o ERMEINFFRE R (EEOC) DEESHIPIT
&1iE (SEP)
e The Americans with Disabilities Act(ADA) o KEEEE % (ADA) BSEERA
e Leaves and Accommodations o ([EEEND)EERMARE
e Whistleblowers o NEPEHRAREREEZNDER
e Immigration o BRIZBEENTDEIM
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Future of the FLSA’s Revised White Collar Exemptions

e In May 2016, the US Department of Labor (DOL) issued new regulations governing
the FLSA's “white collar” exemptions.

— The new regulations would raise the minimum salary threshold to qualify for these
exemptions from $23,660 to $47,476 annually and would automatically increase this
threshold every three years.

e The new regulations were scheduled to go into effect on December 1, 2016.

e In September 2016, 21 states led by Nevada and Texas filed suit to challenge the
regulations.

— A similar challenge also was filed by the US Chamber of Commerce and other business
groups.

— They argued that the new salary levels and the provision for automatic periodic
adjustments violated the Tenth Amendment to the Constitution and that the DOL
exceeded its authority in using an individual’s salary as a litmus test for exempt status.
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e On November 22, 2016, a Texas federal district court enjoined the new regulations
from going into effect. In the court’s view, the DOL was not authorized to include a
significantly higher salary level test for the white collar exemptions or to instruct that
individuals paid below that new higher salary level could not be exempt because such
effectively supplanted the “duties” test for determining exempt status.

e In December 2016, the DOL appealed the injunction to the US Court of Appeals for
the Fifth Circuit. The Fifth Circuit imposed an expedited briefing schedule and the
parties submitted their initial briefs in December and January.

e But, in February 2017, after President Trump took office, the DOL moved to extend
the deadline for filing its reply brief, stating that an extension was necessary “to allow
incoming leadership personnel adequate time to consider the issues.”

e The deadline for the DOL to submit its reply brief is now set for May 1, 2017.
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Future of the FLSA’s Revised White Collar Exemptions

e Bottom line:

— The new FLSA regulations are still blocked from going into effect until the Fifth Circuit
issues a decision.

— We should receive more clarity as to the Trump administration’s position by the May 1
briefing deadline.

e Employers should continue to satisfy the preexisting regulations for all white collar
exemptions.
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Potential Changes in Wage and Hour Law

e The new administration may propose revised regulations:

— No specific details have been provided, but there is speculation that changes would
exclude more small businesses from coverage and create a new salary threshold.

— President Trump has nominated Alexander Acosta to be Secretary of Labor. During his
confirmation hearing, Acosta indicated an openness to increasing the threshold for
overtime pay by at least some amount.

— Specifically, Acosta seemed to entertain the idea of incorporating cost-of-living into
the regulations, which could move the threshold to more than $30,000.

— Any new regulation will take time to implement (at least a year away), as it would
need to go through the notice and comment process.
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Potential Changes in Wage and Hour Law

e Possible changes regarding DOL guidance on who qualifies as an independent
contractor and joint employer status.

— Potentially less aggressive interpretation of the independent contractor test.
— Potentially less aggressive interpretation of the joint employer test.

» No specific details on whether there will be guidance, let alone when the potential
changes would go into effect.
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Potential Changes in Wage and Hour Law

e For now, the status quo remains with regard to federal law on overtime, independent
contractors, and joint employers.

— Changes are likely in all three areas, but specific details are sparse and changes likely
will take some time to implement.
e Don't forget about state law

— On December 31, 2016, New York increased the salary levels needed for employers to
qualify for the executive and administrative exceptions.

— Multiple states raised their minimum wage levels on January 1, 2017.

e We anticipate that the Plaintiff’s bar and state agencies will remain very active in this
area.
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California (1/1/16)

Massachusetts (7/1/18)

Philadelphia (5/23/17)

New York (1/16/16)

Requires that men and women
receive equal pay for
“substantially similar work”
(not the “same work” as
previously required) and
regardless of physical location.
Increased recordkeeping
obligations.

Prohibits employers from using
prior salary as sole justification
for disparity in compensation.

Prohibits employers from
forbidding employees from
inquiring about, discussing, or
disclosing salary information.
Prohibits retaliation.

Broadens the definition of
“comparable work” to mean
“work that is substantially
similar in that it requires
substantially similar skill, effort
and responsibility and is
performed under similar
working conditions.”

Prohibits employers from
asking applicants about prior
compensation.

Prohibits employers from
forbidding employees from
inquiring about, discussing, or
disclosing salary information.

Prohibits an employer or its
agent from inquiring about
prospective employee’s prior
wages; retaliating against a
prospective employee for
failing to provide wage history
information; or relying on prior
wages to set wage unless
applicant willingly discloses.*

Prohibits employers from
inquiring about an applicant’s
wage history.

*Lawsuit filed by the
Philadelphia Chamber of
Commerce challenging the
ordinance.

Requires equal compensation
to men and women in “same
establishment” who perform
“equal work” under “similar
working conditions.”
Increases available damages
to 300% of wages due.

N.Y.C. distinction: will prohibit
employers from asking
applicants for prior
compensation.

Prohibits employers from
forbidding employees from
inquiring about, discussing, or
disclosing salary information.
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e On April 5, the New York City Council passed legislation prohibiting employers from
inquiring about the salary and benefits histories of job applicants in the city.

— Bars an employer from asking an applicant, the applicant’s current or former employers,
or agents or employees of the applicant’s current or former employers about the
applicant’s compensation history.

— Bars employers from conducting searches of public records for the purpose of obtaining
salary history, and makes it illegal to rely on salary history in determining what salary
and/or benefits to offer an applicant.

e Mayor Bill de Blasio is expected to sign the bill into law, at which point it would
become effective after 180 days.

e An employer may inform applicants about a position’s proposed or anticipated salary
range, and can ask about applicants’ “expectations” regarding compensation.
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International Pay Equity Laws:

UK Equal Pay Legislation

e Draft Equality Act 2010 (Gender Pay Gap Information) Regulations require mandatory
pay gap reporting for all large businesses (250+ employees)

e Implemented October 1, 2016, with reports due annually starting in April 2017.
e Applies to employers with 250 or more employees.

e Original draft Regulations defined “relevant employee” as an employee who ordinarily
works in Great Britain and whose contract is governed by UK legislation. However,
this wording has been removed from the final Regulations, so there is a possibility
that overseas employees of a UK employer may be covered.

e Broad range of data points to be included in the report.
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Statistics: Advance of the Gig Economy

e Number of workers impacted

— “Independent workers” are those workers regularly engaged in freelancing, contract work,
consulting, temporary assignments, or on-call work each week for income, opportunity, and
satisfaction.

— Independent workers 21 years and older = 39.8 million in 2016 (16.9 million full-time
independents, 12.4 million part-time, and 10.5 million occasional).*

— Currently between 600,000 and 1.9 million workers in the gig economy.

e Amount of money at issue

— In 2015, independent workers generated more than $1.1 trillion of revenue. This is equal to nearly
6% of US GDP.

*Source: MBO Partners State of Independence in America 2016, https://www.mbopartners.com/uploads/
files/state-of-independence-reports/2016 MBO Partners State of Independence Report.pdf.

Additional statistics regarding joint employment are included in the DOL Administrator's Interpretation (link provided above).

Morgan Lewis e
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Risk Tolerance and Exposure

e Companies are increasingly interested in entering the gig economy, but the legal
uncertainties pose some discouraging risks

e Employee vs. Independent Contractor (IC) Misclassification/Finding of Joint
Employment have numerous repercussions:

— Timekeeping and payroll — “Employers” are responsible for minimum wage, overtime
pay, tax withholding, etc.

— Private Attorneys General Act of 2004 (PAGA) — Exposure under California Labor Code
Section 2699 in representative actions for civil penalties is available to employees
related to violations of the Labor Code

— Risk has increased after the California Supreme Court’s decision in Iskanian
— Discrimination and retaliation laws

Morgan Lewis (24]
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Risk Tolerance and Exposure

— Workers” Compensation — Only provided to employees, but failing to provide to
“employees” can constitute a criminal violation.

— Unemployment Compensation — If you “employ” someone on a gig basis and deactivate
him or her, then he or she might attempt to seek unemployment compensation.

— Fair Credit Reporting Act (FCRA) — Failure to provide employees a disclosure of rights to
request copies of credit checks and background reports.

— OSHA - ICs are responsible for their own health and safety protection.

— Motor Vehicle Registration — Some states permit a business entity to obtain driving
reports for its “employees.”

Morgan Lewis (26)
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EEOC Strategic Enforcement Plan (SEP) 2017-2021

e For SEP Fiscal Years 2017-2021, the SEP will keep the six substantive area priorities from
2012-2016, but add additional detail for these priorities:

 Eliminating Barriers in Recruitment and Hiring
— Temporary workforce
— Diversity in certain industries

» Protecting Vulnerable Workers, Including Immigrant and Migrant Workers, and Underserved
Communities from Discrimination
— Implementation by district offices
— Efficient use of EEOC government resources

» Addressing Selected Emerging and Developing Issues

— Inflexible leave policy issues under the ADA
— Increasing complexity of employment relationships and structures
— Discrimination against Muslims or Sikhs, or those of Arab, Middle Eastern, or South Asian descent

Morgan Lewis (28]
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EEOC Strategic Enforcement Plan 2017-2021 (cont'd)

» Ensuring Equal Pay Protections for All Workers
— Beyond gender to pay discrimination based on race, ethnicity, age, and disability, etc.

» Preserving Access to the Legal System
— Retaliatory practices
— Claims alleging overly broad waivers, releases, and arbitration

» Preventing Systemic Harassment
— Acknowledged that individual or small group claims may fall within this priority
— Strong enforcement with appropriate monetary and injunctive relief

e Although not part of its SEP, the EEOC also has been aggressively pursuing claims
premised on sexual orientation discrimination and other forms of LGBTQ
discrimination.
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Anticipated Changes to the EEOC Under the

Trump Administration

e President Trump named Victoria A. Lipnic Acting Chair of the EEOC on January 25,
2017.

e Lipnic has commented regarding the EEOC's recent reqgulations requiring employers
with 100 or more employees to disclose pay data by gender, race, and ethnicity on
their EEO-1s, indicating that the EEOC should reevaluate the costs and benefits of
such measures.

e Lipnic also anticipates that the Age Discrimination in Employment Act and equal pay
issues will be given higher profiles under the new administration, as well as a
renewed focus on job growth and collaboration with employers.

e President Trump will have the ability to fill various open positions at the agency,
including its General Counsel.

e President Trump’s preliminary proposed budget did not mention the EEOC.
Morgan Lewis (32]



FSUTBHET CRFESNSEEOCHEL

e 2017 1825H. YT K#EKEIF ED M7 -UF =95 (Victoria A. Lipnic) K% EEOCEE &K
RITICIES
e UF-wHKIZ. 1008 LI LEERAT3EE. EEO-1EXEFALT. MR, AFE. BRIERICE

ETHEFRTDLIEDIEHRINDEEOCRAI(CONTIAAY ML, EEOC [ZCDFFEICH DI E
REA)Y MeBEHE T RS THHLBAT

o UTZVDRIIF., FIBHET TR, ERCHIIFMERZ IR EEZRINOMREICIEREIC
HeAn, F. ERORIHCERECORBICHENTHERAL

o MIYTKMBIZEEOCEHIEUTEELEH. ERELBOTVIRABKRBEIENDIEREA
EK

FSUTRIEMRBIEZBE T EEZDH TEEOCICIFE KR LTLEL

Morgan Lewis (33)



ADA Title III Litigation Trends

Litigation under Title III of the Americans with Disabilities Act (ADA) continues to spike.

Three main areas of litigation:
— Accessibility of websites

— More website lawsuits are filed in Florida than in any other state, followed by Pennsylvania,
New York, and California

— Accessibility of in-store technologies
— Accessible parking

Other ongoing litigation issues:
— Restrooms

— Store entrances

— Counter heights

Claims under similar state public accommodations laws are likewise increasing.
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DOJ Voluntary Action Plan Recommendations

e Establish a policy that your web pages will be accessible and create a process for
implementation.
e Ensure that all new and modified web pages and content are accessible:

— Check the HTMLs of all new web pages. Make sure that accessible elements are used,
including alt tags, long descriptions, and captions, as needed.

— If images are used, including photos, graphics, scanned images, or image maps, be sure
to include alt tags and/or long descriptions for each.

— If you use online forms and tables, make those elements accessible.

— When posting documents on the web page, always provide them in HTML or a text-
based format (even if you are also providing them in another format, such as Portable
Document Format (PDF)).
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DOJ Voluntary Action Plan Recommendations

e Develop a plan for making your existing web content more accessible. Encourage
input on improvements, including which pages should be given high priority for
change. Consider making the more popular web pages a priority. (This has generally
been interpreted as a minimum of the 20 most-popular web pages.)

e Ensure that in-house staff and contractors responsible for web page and content
development are properly trained. This can include IT, Marketing, and others.

e Provide a way for visitors to request accessible information or services by posting a
telephone number, chat room, or email address on your home page. Establish
procedures to ensure a quick response to users with disabilities who are trying to
obtain information or services in this way.
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Disability Accommodation and

Leave Under the Trump Administration

e The Big Picture — Policy and law on accommodation and leaves
e Practical issues — Leave and other disability accommodations

e Practical issues — Unpaid or paid leave
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The Big Picture — Policy and Law on Accommodation

and Leaves

e Trump Administration: Business friendly or worker friendly on paid leave?
— Repeal of (Obama’s) paid sick leave for government contractors?
— Enactment of (Ivanka’s) paid family leave of six weeks?

e The Trump-Era Federal Courts: Potentially restricted view of disability leave as
accommodation

e Then Judge (now Justice) Gorsuch: Leave of more than six months for a professor
with cancer not reasonable as a matter of law. “After all, reasonable
accommodations — typically things like adding ramps or allowing more flexible
working hours — are all about enabling employees to work, not to not work.” Hwang
v. Kansas St. Univ. (10th Cir. 2014)

e |ots of action at the state and local levels
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Practical issues — Leave and Other Disability

Accommodations (ADA and State/Local Law)

e Employer must consider leave as a reasonable accommodation

Leave and the interactive process

Maximum leave policies may be problematic
Return-to-work issues

Undue hardship factors

Technology and accommodations
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Practical issues — Unpaid or Paid Leave

e FMLA/ADA — unpaid leave

e State paid sick leave mandates:
— Require employers to grant employees minimum amounts of paid sick leave to be used for qualifying reasons

— Vary by jurisdiction on eligibility, accrual, amount of entitlement, notice provisions, certification requirements, and
covered reasons

— But there are some geographic similarities

e Mandatory paid sick leave laws in effect in:
— STATES: Arizona; California; Connecticut; Massachusetts; Oregon; Vermont; Washington, DC; Washington State

— MUNICIPALITIES: Montgomery County, Maryland; Jersey City, New Jersey; Newark, New Jersey; Bloomfield, New
Jersey; East Orange, New Jersey; Irvington, New Jersey; Montclair, New Jersey; Passaic, New Jersey; Paterson, New
Jersey; Trenton, New Jersey; New Brunswick, New Jersey; Elizabeth, New Jersey; Plainfield, New Jersey; New York
City, New York; Portland, Oregon; Philadelphia, Pennsylvania; Pittsburgh, Pennsylvania (law has been overturned by a
local court, but City of Pittsburgh currently is appealing); San Francisco, California; Los Angeles, California (hotel
workers); Oakland, California; Long Beach, California (hotel workers); Emeryville, California; Santa Monica, California;
Seattle, Washington; Sea Tac, Washington; Tacoma, Washington; Spokane, Washington; New Orleans, Louisiana (city
contractors); Minneapolis, Minnesota; St. Paul, Minnesota; Berkeley, California; Chicago, Illinois; Cook County, Illinois.
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Trump Administration

Whistleblower Law Trends

e Starting Point: 2016
e Looking ahead to 2017 and beyond

e OSHA's best practices for antiretaliation programs — 5 key elements
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Starting Point: 2016

Increasing whistleblower enforcement at US Securities and Exchange Commission
(SEC) and US Commodity Futures Trading Commission (CFTC)

Strong message that whistleblowers will be rewarded and protected

Since 2011, SEC has recovered nearly $1 billion from companies based on
whistleblowing activities

Since 2011, SEC has paid more than $140 million to whistleblowers

CFTC recently issued its highest-ever whistleblower award of more than $10 million
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Looking Ahead to 2017 and Beyond

e Dismantle Dodd-Frank, but likely retain its whistleblower rules (and SOX’s)
e Continued but reduced federal government whistleblower enforcement

e Continued increase in private attorney whistleblower retaliation and False Claims Act
claims

e Example: $10 million California jury verdict for technology firm general counsel
whistleblower

e US courts will remain friendly to whistleblower claims, at least until number of Trump
appointees increases
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OSHA's Best Practices for Antiretaliation Programs —

5 Key Elements

1.
2.
3.
4,
5.

Management commitment
Compliance concern response system
Anti-retaliation response system
Anti-retaliation training

Program oversight

e Final note: no chilling language in confidentiality and separation agreements (per
SEC, CFTC, OSHA, etc.)
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Trump Administration Immigration Overview

Overview of Current US Immigration Trends

March 6 Executive Order -- “Protecting the Nation From Terrorist Attacks”

Visa Interview Waiver Program Limited

International Travel Issues

April 18 Executive Order -- "BUY AMERICAN AND HIRE AMERICAN”
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Current Immigration Trends: New Priorities

e Under the Trump Administration, driving forces with respect to immigration policy
appear to be twofold:

— Concern about national security
— Perceived need to protect U.S. workers

e Administration will implement significant changes even in the absence of legislation,
primarily through

— Executive order
— Policy memoranda
— Regulations

e DHS hiring individuals with ties to organizations that have restrictionist views on
immigration
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Executive Order — “Protecting the Nation From

Terrorist Attacks”

e March 6 revised Executive Order

e Court injunctions block (1) ban on entry to US by individuals from Iran, Libya,
Somalia, Sudan, Syria, and Yemen, and (2) suspension of Refugee Admissions
Program

e US Department of State will continue to issue immigrant and nonimmigrant visas to
individuals from the six designated countries

e US Department of Homeland Security will continue to admit foreign nationals from
the six designated countries and process applications for refugee status under
current procedures
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Visa Interview Waiver Program Limited

The Visa Interview Waiver Program has been limited

This is NOT a Termination of the Visa Waiver Program

Interview waivers should still be available for renewals based on visas expired in the
last 12 months, same classification, same consular post

Visa wait times are expected to increase
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International Travel Issues

e Customs and Border Protection (CBP) increasingly aggressive at entry points

e CBP becoming extremely strict about business activities for which they believe work
visas are required

* Be ready for Delays in Visa Applications and On Arrival in US — Secondary Inspection

e Make Sure Have Valid Passport, Visa Stamp, Form I-797, Letter Confirming
Employment

e “Extreme Vetting” — enhanced screening and vetting protocols regarding foreign
nationals
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April 18 Executive Order — "Buy American and Hire

American”

e The Only Executive Order Squarely Addressing Business/Skilled Immigration

e Calls for new rules “to protect the interests of United States workers in the
administration of our immigration system, including through the prevention of fraud
or abuse”

e Calls for “reforms to help ensure that H-1B visas are awarded to the most-skilled or
highest-paid petition beneficiaries”

e No immediate changes, but first step toward more merit-based — “best and brightest”
— immigration system

o Watch for further changes, but likely not for at least several months
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