- EXECSENSE o
Exit Strategy Options for
Chemical Companies in 201’1-
2012 — Legal Aspects of
Transaction

Steven M. Cohen, Esq.
Global Co—Chair Technology Industry Practice
Morgan, Lewis & Bockius LLP

scohen@morganlewis.com

Material in this seminar is for reference purposes only. This seminar is sold with the understanding that neither any of the authors nor the publisher are engaged in rendering legal,
accounting, investment, medical or any other professional service directly through this seminar. Neither the publisher nor the authors assume any liability for any errors or omissions,
or for how this seminar or its contents are used or interpreted, or for any consequences resulting directly or indirectly from the use of this seminar. For legal, financial, medical,
strategic or any other type of advice, please personally consult the appropriate professional.



Slide 2

- EXECSENSE /2

About the Webinar Speaker

About Steven M. Cohen, Partner, Morgan Lewis

 Steve has represented companies and investors in venture capital
financings; issuers in [POs and secondary public offerings,
acquisitions, divestitures and mergers, joint ventures, and
international strategic partnerships.

 Mor

ers and acquisitions transactional
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Overview

 Large conglomerate chemical companies are selling non-—
strategic assets, many of which have been neglected and are
potentially profitable.

. Profltable specialty chemical mche opportumtles are
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Key Areas to Consider

 Deal structure matters—tax, accounting, legal and business
issues

« Comprehensive due diligence i1s critical
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Type of Consideration

Cash Consideration:

* Pay entire amount at closing;
* Escrowed payment to cover indemnification liability; and/or
* Installment payments or promissory note.
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Type of Consideration

Equity Consideration (particularly if sale is to a public
company) continued:

« Walk—away right if outside collar;

« Put/call restrictions on transfer or termination of
employment;
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Type of Consideration

Earn—-0Out:

e Define measurement standard for earn—-out (revenue, profits,
etc.);

* The measurement standard can be applied pre—tax or post—
tax;
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Structure of Transaction

Purchase of Stock

Purchase of Assets

Seller generally prefers

Buyer generally prefers

Relatively simple

Somewhat more complicated
because need transfer and
assignment documents for all
assets purchased

Exit Strategy Options for Chemical Companies in 2011-2012

www.ExecSense.com © ExecSense, Inc.




Slide 9

% EXECSENSE v/:oinaes

Structure of Transaction

Purchase of Stock

Purchase of Assets

Seller avoids possible double
taxation, and may have even more
favorable taxation if the stock is
“qualified small business stock”

Seller might be subject to double
taxation; favorable capital gains
rates are available only if Seller 1s
an LLLC or an S corporation

Seller must convince all
shareholders to sell their stock (or

Unanimous agreement of Seller’s
shareholders not required
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Structure of Transaction

Purchase of Stock

Purchase of Assets

Buyer cannot write off amount paid
for stock (although may be able to
write off reasonable amount paid
for individual shareholder non-
competes)

Significant potential for Buyer to
be able to obtain eventual write—off
for all or most of purchase price

Buyer takes all assets

Buyer can exclude undesired
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Special Issues to Consider when
Selling to Private Equity Buyer

e Cash can be paid up front or over time (i.e., Seller debt);

* Often have earn—-out component of purchase price;

» Often, at least one existing stockholder 1s required to retain
a sufficient minority interest to achieve recap accounting
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Special Issues to Consider when
Selling to Private Equity Buyer

Management:

* Post—transaction Board

* Post—transaction management;

* Veto rights to equity holders;

» Restrictive covenants to debt holder.
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Sale to Strategic versus Private Equity Buyer
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Strategic Buyer

Private Equity Buyer

Sale of all equity or assets

Sale of partial equity interest

Complete divestiture and cash out
of founder

Some cash out, some ongoing
equity interest

Founder relinquishes control

Private Equity firm generally
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Sale to Strategic versus Private Equity Buyer

Strategic Buyer

Private Equity Buyer

Seller generally responsible for
indemnities in Purchase
Agreement

Seller generally responsible for
indemnities in Purchase
Agreement

6—-20 week process

12-20 week process
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Material Diligence Issues

VI Environmental
I Pension

M Health, Welfare and other Benefits (any retiree
obligations)
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Material Diligence Issues

M Customer and Supplier Contracts
I Real Property — owned and leased (co—location issues)

VI Insurance

Exit Strategy Options for Chemical Companies in 2011-2012

www.ExecSense.com © ExecSense, Inc.




Slide 17 1. EXECSENSE i

Other Issues to Consider in Letter
of Intent

M Confidentiality Agreement and Standstill (if public)
M No shop, limited shop or go—shop clause
M HSR/regulatory approvals
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Other Issues to Consider in Letter
of Intent

M Covenants not to compete or solicit customers or
employees

M Employment/Consulting Agreements for key executives
of Seller
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Be Prepared

Top 10 Issues For Potential Seller To Consider One Year Prior
To A Proposed Liquidity Event

What are your primary business goals (i.e., near term cash,

long— term value, ongoing control of business) and relative
priorities of those goals.
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Be Prepared

Choose

an experienced accounting firm to conduct an audit

for at least the full year preceding the transaction and to

analyze

revenue recognition and depreciation and

amortization policy.
Protect key intellectual property assets — obtain license to
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Be Prepared

*Check material commercial and investment agreements to
determine required consents or amendments for possible
liquidity transaction.

*Assess sufficiency of minute books, stock books and other
corporate records prior to due diligence being convened with
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Be Prepared

*Consider adding independent directors to Board of Directors,
particularly if potential liquidity event 1s an [PO. Consider
directors and officers insurance prior to commencing

process.

*En e 1n personal estate planning prior to commencing
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Case Studies

e Case Study # 1 — Mergers of Companies with Disparate
Chemical Businesses — Dupont/Danisco and Solvay/Rhodia

e Case Study #2 — Private Equity Needs to Invest Committed
Capital — SK Capital acquisitions of Aristech from Mitsubishi,
Ascend Performance Materials from Solutia and Calabrian from
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Choosing Counsel

M Relevant Experience

M Excellent Reputation for Quality Service

M Efficient Price
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Conclusions

Three most important points Chemical executives should take
away from this webinar:

 Great time for Chemical industry M&A — money will be
made
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