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C o n s u m e r P r o t e c t i o n

President Obama’s appointment of Richard Cordray to head the Consumer Financial Pro-

tection Bureau starts the bureau down the path laid out in the Dodd-Frank Wall Street Re-

form and Consumer Protection Act, which envisioned a new and vigorous ‘‘cop on the beat’’

for consumer matters, write Ivan P. Harris, Christian J. Mixter, Kenneth M. Kliebard, Kath-

leen W. Collins, Stephen Paul Mahinka, and Timothy P. Lynch of Morgan Lewis. Compa-

nies that fall under the CFPB’s jurisdiction can expect increased examination and enforce-

ment activity, and developments in the bureau’s practices and procedures, in coming years.
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O n Jan. 4, President Obama, via a recess appoint-
ment, installed Richard Cordray as the director of
the Consumer Financial Protection Bureau. The

appointment was the latest battle in what promises to
be a ‘‘long war’’ between the president and Senate Re-
publicans over the future of the CFPB, its structure, and
the extent of its powers.

Despite the political issues that continue to surround
Cordray’s appointment, the very fact of that appoint-

ment, as well as Cordray’s background as the bureau’s
chief of enforcement and as Ohio attorney general, sig-
nal the Obama administration’s commitment to build-
ing the CFPB into a vigorous agency. Indeed, just one
day into his tenure, Cordray told an audience at the
Brookings Institution that the bureau had opened sev-
eral investigations, some of which may require enforce-
ment action.1 The following week, PHH Corp., a mort-
gage lender based in New Jersey, became the first com-
pany to publicly disclose a CFPB investigation. And on
Feb. 22, 2012, the CFPB announced an inquiry into the
overdraft practices of ‘‘several’’ large banks, targeting a
profitable activity long thought to be protected by rea-
son of contract law and disclosures.

Given these clear indications that the CFPB intends
to move quickly to carry out its consumer protection
mandate, entities and individuals who are within the
bureau’s jurisdiction must become familiar with its
powers and practices. This article provides guidance on
the CFPB’s structure, its supervision and enforcement
authority, and what regulated entities and individuals
might expect from this new agency.

1 Remarks by Richard Cordray at The Brookings Institu-
tion (Jan. 5, 2012), available at http://
www.consumerfinance.gov/speech/remarks-by-richard-
cordray-at-the-brookings-institution/.
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Background, Governing Laws
The CFPB is a creation of the Dodd-Frank Wall Street

Reform and Consumer Protection Act (Dodd-Frank),
signed into law by President Obama July 21, 2010 (Pub.
L. No. 111-203, 124 Stat. 1376 (2010); 139 DER EE-15,
7/22/10). Title X of Dodd-Frank, the Consumer Finan-
cial Protection Act of 2010 (CFP Act), established the
CFPB as an independent agency under the Federal Re-
serve System with a mandate to protect consumers and
increase transparency with respect to financial transac-
tions.

The CFP Act gives the CFPB broad powers to assume
regulatory and rulemaking authority under numerous
existing federal consumer protection laws, and addi-
tionally vests the bureau with the power to enact new
regulations and take enforcement and supervisory ac-
tions with respect to consumer financial products and
the entities that deal in them. In addition to overseeing
certain activities of banks and other financial institu-
tions, the bureau has authority over entities that are
currently unregulated or lightly regulated, such as
mortgage companies, payday lenders, and private edu-
cation lenders.

The CFPB’s purpose is to ‘‘seek to implement and,
where applicable, enforce federal consumer financial
laws consistently for the purpose of ensuring that all
consumers have access to markets for consumer finan-
cial products and services and that markets for con-
sumer financial products and services are fair, transpar-
ent, and competitive’’ (Dodd-Frank Section 1021(a)).
Further, the CFPB is designed to consolidate consumer
financial protection, previously within the purview of
seven federal agencies, into one agency.

The bureau currently has six divisions: Consumer
Education and Engagement; Supervision, Enforcement,
Fair Lending, and Equal Opportunity; Research, Mar-
kets, and Regulations; General Counsel; External Af-
fairs; and chief operating officer. In addition to its home
office in Washington, D.C., the bureau has field offices
in New York, San Francisco, and Chicago that will pri-
marily employ examiners.

What CFPB Will Regulate
The CFPB will regulate ‘‘consumer financial products

and services.’’ A ‘‘consumer’’ is an individual or an
agent, trustee, or representative acting on behalf of an
individual. As defined in Dodd-Frank, ‘‘financial prod-
ucts or services’’ include a variety of transactions:

s extending credit and servicing loans, including
mortgages,

s extending or brokering leases of personal or real
property,

s providing real estate settlement services,

s engaging in deposit-taking activities,

s transmitting or exchanging funds,

s acting as a custodian of funds or any financial in-
strument for use by or on behalf of a customer,

s selling, providing, or issuing stored value or pay-
ment instruments,

s check cashing, check collection, or check guar-
anty services,

s providing payments or other financial data pro-
cessing products or services,

s providing financial advisory services (other than
services related to securities provided by a person
regulated by the Securities and Exchange Com-
mission or Commodity Futures Trading Commis-
sion, but only to the extent that such person acts
in a regulated capacity) to consumers on indi-
vidual financial matters or relating to proprietary
financial products or services (other than publish-
ing a bona fide newspaper, news magazine, or
business or financial publication of general and
regular circulation, including publishing market
data, news or data analytics, or investment infor-
mation or recommendations that are not tailored
to the individual needs of a particular consumer),

s collecting, analyzing, maintaining, or providing
consumer report information or other account in-
formation, and

s collecting debt, including foreclosing on property.
Going forward, the CFPB will have the authority to

propose and adopt rules to include other financial prod-
ucts or services within its jurisdiction if the financial
product or service is entered into or conducted as a sub-
terfuge or with a purpose to evade any federal con-
sumer financial law.

Who Is Regulated by CFPB?
The CFPB regulates a wide array of bank and non-

bank institutions. When it launched operations in July
2011, the CFPB’s initial focus was on depositories with
more than $10 billion in assets. The bureau is the pri-
mary rulemaker, supervisor, and enforcer of consumer
protection laws and regulations over these entities, but
it is required to coordinate examinations and other su-
pervisory activities with these entities’ state and federal
prudential regulators and establish procedures to re-
solve conflicts between the bureau and such regulators.

The CFPB’s rulemaking authority, with respect to
consumer protection laws and regulations, also applies
to depositories with less than $10 billion in assets. How-
ever, although these institutions will be subject to the
CFPB’s rulemaking authority, their prudential regula-
tors will retain supervisory and enforcement powers.
The CFPB can also participate in examinations of these
institutions ‘‘on a sampling basis,’’ can refer enforce-
ment actions against these institutions, and will have
access to and can even require reports directly from
these institutions.

Aside from those institutions, which have tradition-
ally been subject to federal regulation, Dodd-Frank
gives the bureau the authority to oversee a variety of
nondepository-covered persons, such as those who of-
fer or provide the following:

s origination, brokerage, or servicing of loans se-
cured by real estate,

s loan modification or foreclosure relief services,

s private student loans, and

s payday loans.
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According to an estimate made by the Conference of
State Bank Supervisors, more than 132,000 money
transmitters, prepaid card issuers, student lenders,
check cashers, payday lenders, and nondepository fi-
nance companies will now fall under the CFPB’s super-
vision. Such entities have rarely been subject to a super-
visory scheme utilizing examinations as a basis for en-
forcement actions. The bureau will be the primary
enforcer of federal consumer financial laws and will
have primary rulemaking authority over these institu-
tions, but with respect to examinations, it is required to
rely on existing examination reports by other federal
and state prudential regulators ‘‘to the fullest extent
possible’’ and must coordinate with the company’s pri-
mary state or federal regulator.

Further, if any of the following entities is engaging in
the extension of credit, selling or offering to sell a con-
sumer financial product or service, or otherwise engag-
ing in activities that subject it to a consumer law within
the CFPB’s domain, the CFPB will regulate those activi-
ties:

s merchants, retailers, and sellers of nonfinancial
goods,

s automobile dealers,

s real estate brokers,

s real estate agents,

s sellers of manufactured mobile homes,

s income tax preparers, and

s accountants.
Although the CFPB’s mandate is sweeping, Dodd-

Frank exempts a variety of entities and activities from
the bureau’s reach. For example, any person regulated
by the SEC, CFTC, or a state securities commissioner is
not subject to CFPB regulation. Attorneys and insur-
ance companies are also outside of the CFPB’s reach.

Rulemaking
The CFPB’s director has the authority to prescribe

rules and issue orders and guidance that ‘‘may be nec-
essary or appropriate to enable the bureau to adminis-
ter and carry out the purposes and objectives of the
Federal consumer financial laws, and to prevent eva-
sions thereof’’ (Dodd-Frank Section 1022(b)(1)). The
CFPB also has primary rulemaking and enforcement
authority under numerous existing federal consumer
protection laws—such as the Alternative Mortgage
Transaction Parity Act, the Consumer Leasing Act of
1976, the Equal Credit Opportunity Act, the Fair Credit
Billing Act, large portions of the Fair Credit Reporting
Act, the Home Owners Protection Act of 1998, and the
Truth in Lending Act (Dodd-Frank Act Section
1061).2With this authority, the bureau can prescribe
rules applicable to a covered person or service provider
identifying as unlawful any unfair, deceptive, or abusive
acts or practices in connection with consumer financial

products or services (Dodd-Frank Section 1031). Fur-
ther, the CFPB can prescribe disclosure rules and man-
date model disclosure forms (Dodd-Frank Section
1032).

The CFPB’s rulemaking authority is limited by the re-
quirement that it must consult with ‘‘appropriate’’ fi-
nancial regulators before proposing a rule (Dodd-Frank
Section 1022(b)(2)(B)). The Financial Stability Over-
sight Council also has the authority to set aside final
CFPB regulations if they would ‘‘put the safety and
soundness of the U.S. banking system or the stability of
the financial system of the U.S. at risk’’ (Dodd-Frank
Section 1023(a)).

Supervision, Enforcement

Examinations.
The CFPB’s supervision and enforcement arm exists

to increase accountability and transparency with re-
spect to various financial products. The bureau will con-
duct examinations and require reports to (a) assess
compliance with federal consumer financial laws, (b)
obtain information about a regulated entity’s activities
and compliance systems or procedures, and (c) detect
and assess risks to consumers and to markets for con-
sumer financial products and services (Dodd-Frank
§§ 1024(b), 1025(b)).

In October 2011, the CFPB published a comprehen-
sive Supervision and Examination Manual as a guide to
how its examiners will supervise and examine con-
sumer financial service providers under its jurisdiction
for compliance with federal consumer financial law. In
doing so, the CFPB signaled that it intends its examina-
tion program to follow the model established by federal
banking regulators. Indeed, its Supervision and Exami-
nation Manual borrows heavily from a similar manual
published by the Federal Financial Institutions Exami-
nation Council (FFIEC) for bank examinations.

The manual provides regulated entities with mean-
ingful insight into the CFPB’s examination process. It
notes that nondepository consumer financial services
companies will be identified for examination on the ba-
sis of risks to consumers, including consideration of the
company’s asset size, volume of consumer financial
transactions, extent of state oversight, and other factors
determined relevant by CFPB. Regular examination
schedules for large depository institutions and affiliates
will depend on an assessment of risks to consumers and
coordination with those institutions’ prudential regula-
tors and state regulators. The CFPB expects to notify
both nondepository and depository institutions before
examinations.3

When conducting examinations, bureau examiners
will go on site to conduct interviews and review addi-
tional documents and information. The CFPB views its
examination authority broadly and recently issued a
bulletin reminding regulated entities that it is entitled to

2 When the Federal Trade Commission issued its July 2011
rule regarding consumer protections against deceptive mort-
gage advertisements, it stated that both the FTC and the CFPB
will be able to bring actions to enforce the rule, notwithstand-
ing the transfer to the CFPB of rulemaking authority for future
revisions to the new rule.

3 In addition to regular examinations, the CFPB expects to
conduct ‘‘Target Reviews’’ that will generally involve a single
entity and focus on a particular situation such as significant
volume of particular customer complaints or a specific concern
that has come to CFPB’s attention. The bureau will also con-
duct so-called ‘‘Horizontal Reviews’’ that will look across mul-
tiple entities to examine issues arising from particular prod-
ucts or practices and determine whether supervisory measures
or enforcement actions are needed.
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‘‘full and unfettered access to information.’’4 In Bulletin
12-01, the bureau further expresses its belief that super-
vised institutions cannot refuse to make documents
available during an examination on the basis of
attorney-client privilege. The bureau based this posi-
tion, in part, on its belief that courts have determined
that the production of privileged information during the
course of a regulatory examination does not constitute
a waiver of applicable privileges. Because these deci-
sions are not uniform, and certain courts have deemed
such disclosures to constitute a waiver, the bureau’s po-
sition is certain to draw objections from supervised en-
tities.

Legislation supported by the American Bar Associa-
tion among others has been introduced in both the
House (H.R. 4014) and Senate (S. 2099) to attempt to
cure this predicament by adding the bureau to the list
of federal banking agencies entitled to statutory protec-
tion of privileged materials.

After conducting examination field work, the bu-
reau’s examiners will draw preliminary conclusions
about the regulated entity’s compliance management
and its statutory and regulatory compliance, and draft
an examination report that will be sent to the regulated
entity. At the conclusion of an examination resulting in
a preliminary finding that violations have occurred, the
bureau’s staff may suggest corrective actions that the
institution should take, whether through informal
agreement or a formal enforcement action.5

Enforcement.
The CFPB appears to be adopting an enforcement

program modeled after those developed by other agen-
cies, such as the SEC and FTC, that have only civil or
administrative, and not criminal, enforcement powers.
The bureau’s investigations are designed to determine
whether any person is, or has, engaged in conduct that
violates federal consumer financial law. As noted in the
introduction to this white paper, the bureau has already
launched several investigations of entities subject to its
regulation. Although the CFPB is a new agency and its
procedures and investigative practices are sure to de-
velop over time, the bureau has provided some guid-
ance on how it intends to operate.

Rules Relating to Investigations.
In July 2011, the bureau issued interim Rules Relat-

ing to Investigations that provide some guidance on its
investigative process. The rules draw heavily from pro-
cedures used by the SEC and FTC in their investiga-
tions. Among other things, the rules set forth the follow-
ing procedures:

s Disclosure of the nature of an investigation. Per-
sons compelled to provide information to the bu-
reau must be advised of the nature of the conduct
that is under investigation. The CFP Act states that
this information must be included in the demand,
along with the provision of law applicable to the
potential violation.

s Sworn responses. Responses to civil investigative
demands for documents must be made under a
sworn certificate, the form of which will be de-
scribed in the demand, which states that all of the
information required by the demand and in the
possession, custody, or control of the responding
party has been produced. Similarly, demands for
written responses to questions must be made un-
der oath.

s Inadvertent privilege waivers. The production of
privileged documents shall not operate as a waiver
if the disclosure was inadvertent, the holder of the
privilege took reasonable steps to prevent disclo-
sure, and the holder of the privilege took reason-
able steps to rectify the error by notifying the bu-
reau investigator of the claim and the basis for it.

s Objections to demands. Petitions to modify or set
aside a civil investigative demand must be made
within 20 days after service of the demand, must
include a signed statement representing that coun-
sel for the petitioner attempted to resolve the is-
sues raised by the petition with the bureau’s staff,
and will be ruled upon by the bureau’s director.
Importantly, petitions are part of the public record
of the bureau, unlike investigations, which are
nonpublic.

s Testimony. The rules regarding the rights of wit-
nesses in testimony follow the FTC’s nonadjudica-
tive procedures. Like the FTC’s rules, the bureau’s
rules permit a person called to testify to be accom-
panied by counsel, who may object to questions on
the basis of privilege but may otherwise not inter-
rupt the examination of the witness by making any
objections or statements on the record. Counsel
for the witness may, at the conclusion of the testi-
mony, request that the witness be permitted to
clarify any of his or her responses. The bureau in-
vestigator has sole discretion to grant or deny the
request. Testimony shall be transcribed and may
also be videotaped.

s Enforcement of demands. The bureau may file an
enforcement proceeding in any district court in
which a person resides, is found, or transacts busi-
ness if the recipient of a demand fails or refuses to
comply with its terms.

s Disposition of investigations: The bureau, upon
the approval of the director or his or her designee,
may initiate enforcement actions as it deems ap-
propriate in federal or state court or administra-
tively. The bureau may also refer its findings to ap-
propriate regulators. If enforcement action is not
warranted, the assistant director of the Office of
Enforcement is authorized to close the investiga-
tion.

Notice, Opportunity to Respond, Advise.
The CFPB has also adopted a procedure for providing

notice to individuals and firms under investigation of
potential enforcement action that is patterned after the
SEC’s ‘‘Wells notice’’ process and similar processes at
other federal agencies. In a November 2011 bulletin, the
bureau announced that before its staff recommends en-
forcement action against anyone it regulates, the Office
of Enforcement may give the subject of such recom-

4 Bulletin 12-01, available at http://
www.consumerfinance.gov/wp-content/uploads/2012/01/GC_
bulletin_12-01.pdf.

5 In addition to making internal enforcement referrals,
CFPB examiners may refer findings of possible criminal viola-
tions to the Justice Department and of possible tax-related vio-
lations to the Internal Revenue Service.
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mendation notice of the nature of the subject’s potential
violations.6 The staff may also give the recipient of the
notice the opportunity to submit a written response. As
in SEC matters, the staff has the discretion to decide
whether to issue these notices and generally will not do
so in case of ongoing fraud or in instances in which the
Office of Enforcement needs to act quickly.

In another similarity to the SEC’s Wells notice pro-
cess, the CFPB’s November 2011 bulletin also cautioned
that written submissions should address legal and
policy issues relevant to the investigation and not focus
on disputed facts. In a departure from the SEC’s proce-
dures, however, the bulletin requires that to the extent
the submission does address facts relating to the inves-
tigation, those factual assertions must be made under
oath by a person with personal knowledge of such facts.
If the Office of Enforcement continues with its enforce-
ment recommendation despite the subject’s arguments,
the written submission will be provided to the director
or his designee along with the enforcement staff’s rec-
ommendation.

Enforcement Actions.
CFPB may bring administrative enforcement pro-

ceedings or civil actions in federal district court or state
court. The bureau can obtain ‘‘any appropriate legal or
equitable relief with respect to a violation of [f]ederal
consumer financial law,’’ including, but not limited to
the following:

s Rescission or reformation of contracts

s Refund of money or return of real property

s Restitution

s Disgorgement or compensation for unjust enrich-
ment

s Payment of damages or other monetary relief

s Public notification regarding the violation

s Limits on the activities or functions of the person
against whom the action is brought, and

s Civil monetary penalties (which can go either to
victims or to financial education)

The provisions that allow the bureau to seek restitu-
tion and damages are significant because other regula-
tors, such as the SEC, currently lack such powers. It is
also possible that the CFPB will seek significant fines in
its enforcement actions. The penalties that the bureau
may seek are also significant. The CFPB can seek to im-
pose civil penalties of (a) up to $5,000 per day for the
violation of a rule imposed by the bureau, (b) up to
$25,000 per day for the reckless violation of a federal
consumer protection law, and (c) up to $1 million per
day for a knowing violation of a federal consumer fi-
nancial law (Dodd-Frank Section 1055).

FTC Commissioners have observed that the FTC re-
tains all of its current enforcement jurisdiction under
Dodd-Frank and will have concurrent authority to en-
force certain rules promulgated by the CFPB. On Jan.
23, 2012, the agencies announced that a memorandum
of understanding had been executed setting out how

they intend to coordinate enforcement actions. This in-
teragency agreement is required by Dodd-Frank Sec-
tion 1024(c)(3)(A). The MOU primarily affects non-
bank entities subject to the FTC’s jurisdiction that pro-
vide financial services and products. The MOU sets out
how supervisory and examination information, and in-
vestigation and enforcement information, will be
shared between the agencies. In addition, the MOU pro-
vides for consultation between the agencies on rule-
making and preparation of guidance documents. The
MOU presents concerns with respect to the ability of
the CFPB to maintain privileged information provided
to the agency during an examination. The MOU also
does not preclude investigations of non-banks provid-
ing consumer financial services and products by both
the CFPB and the FTC under their separate statutory
consumer protection authorities. While the MOU states
the agencies will coordinate potential enforcement ac-
tivities, experience under the MOU between the FTC
and the Food and Drug Administration illustrates that
entities have often been subject to investigation and en-
forcement actions by both agencies for the same adver-
tising and promotion activities.

Congressional Response
While much of the media focus has been on the reac-

tion of Senate Republicans to the recess appointment of
Cordray, House members have been working to legisla-
tively amend the underlying Dodd-Frank law governing
the CFPB. Last year, the House passed H.R. 1315, legis-
lation that would rein in the authority of the bureau and
its director and increase the authority of the Financial
Stability Oversight Council. That legislation reflects Re-
publican concerns that the CFPB director has too much
independent authority to regulate the marketplace for
financial institutions, and that the bureau should pref-
erably have a commission form such as the SEC or FTC.
More recently, the House Financial Services Committee
has been considering a number of legislative initiatives
that Committee Chairman Spencer Bachus (R-Ala.) de-
scribes as ‘‘ensuring the bureau fulfills its consumer
protection mission while being accountable for its ac-
tions and use of resources.’’ Not one of last year’s
House-passed initiatives was considered by the Senate
and it is doubtful that dynamic will change in 2012.

Given the prospects for no changes in Dodd-Frank, it
is likely that congressional oversight—in the form of
hearings and document requests—will be on the rise in
2012. At a recent Senate Banking Committee hearing,
Sen. Richard Shelby (R-Ala.) took the bureau to task for
its failure ‘‘to convene a single small business panel’’
despite repeated promises to do so. It is likely that ev-
ery action of the CFPB will be met with similar congres-
sional commentary.

Conclusion
Cordray’s appointment starts the CFPB down the

path laid out in the Dodd-Frank legislation, which envi-
sioned a new and vigorous ‘‘cop on the beat’’ for con-
sumer matters. Since its launch in July 2011, the bureau
has hired staff, begun examinations and investigations,
and looked to two vigorous regulators—the SEC and
FTC—to develop its investigative procedures. Compa-
nies that fall within the CFPB’s jurisdiction can expect
to see increased examination and enforcement activity,

6 Bulletin 2011-04, available at http://
www.consumerfinance.gov/wp-content/uploads/2011/11/
EarlyWarningNotice.pdf.
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as well as continued developments in the bureau’s prac-
tices and procedures, in the coming years.

To contact the authors at Morgan Lewis, email or call:
Ivan P. Harris at iharris@morganlewis.com or (305)
415-3398; Christian J. Mixter at cmixter@
morganlewis.com or (202) 739-5575; Kenneth M. Klie-

bard at kkliebard@morganlewis.com or (312) 324-
1774; Kathleen W. Collins at kcollins@
morganlewis.com or (202) 739-5642; and Stephen Paul
Mahinka at smahinka@morganlewis.com or (202)
739-5205; and Timothy P. Lynch at tlynch@
morganlewis.com or (202) 739-5263.

6

3-5-12 COPYRIGHT � 2012 BY THE BUREAU OF NATIONAL AFFAIRS, INC. DER ISSN 0148-8155


	Consumer Financial Protection Bureau: What It Is, What to Expect

