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Automated investment advisory services are 
currently in a period of transformation. Th ese 
services, which leverage automated processes 

to deliver a low-cost alternative to a traditional invest-
ment adviser, have experienced tremendous growth 
in assets under management over the past few years. 
Industry analysts expect that the sponsors of these 
investment advisory programs, known as “digital” or 
“robo” investment advisers, will manage nearly $285 
billion in assets by 2017.1 While still a fraction of the 
estimated $20 trillion wealth management space, the 
impact of stand-alone digital investment advisers has 
been felt throughout the industry as incumbent fi nan-
cial services fi rms have either expanded their services to 
include digital investment off erings or acquired stand-
alone digital investment adviser upstarts. Industry 
analysts expect incumbent full-service investment 
managers to continue developing and off ering digital 
advisory strategies and capabilities, as either a low-cost 
alternative to their existing off erings or as part of the 
suite of tools used by investment professionals.2

Th e growth of digital investment advice is attrib-
utable to the confl uence of a number of diff erent 
factors, including developments in fi nancial tech-
nology (FinTech), demographic trends, the growth 
of mobile-enabled personal fi nance applications, 
the high barrier to entry for traditional investment 

advisory services, and economic trends pushing 
greater segments of the investing public toward self-
directed retirement investing. Against this backdrop 
of technological change and increasing market share, 
digital investment advisers should remain cognizant 
of their obligations in a heavily regulated industry. 
Th is article surveys the current regulatory landscape 
for robo-advisers (digital investment advisers), and 
provides practical guidance that fi rms may wish to 
consider when applying the regulatory regime gov-
erning investment advisers to the unique challenges 
of the digital investment advice model. 

A New Twist on a Tested Product
Although digital investment advisers may be 

a disruptive presence in the industry, the invest-
ment strategies they off er – diversifi ed portfolios 
of low-cost exchange traded funds (ETFs) off ered 
through separately managed accounts – are not. In 
this respect, digital investment advisers are not off er-
ing a new product, but rather leverage technological 
enhancements to deliver a well-established advisory 
product through new channels, to an expanded seg-
ment of the investing public, and at comparatively 
low cost. Although there is a wide spectrum of off er-
ings, features that distinguish digital investment 
advisers generally include:
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Simplifi ed mobile-accessible platforms off ering 
account access and a suite of investment and 
educational tools to assist clients in identifying 
their fi nancial goals;
Low-cost diversifi ed portfolios typically com-
prised of passive ETFs;
A range of available investment options for tax-
able and non-taxable accounts, including indi-
vidual retirement accounts and accounts for 
participants in employer-sponsored 401(k) and 
403(b) plans; 
Lower minimum balance requirements; and
Automatic account rebalancing and tax optimi-
zation services. 

The Current Landscape of 
Regulatory Guidance on Digital 
Investment Advisers 

State, federal, and industry regulators have 
addressed the growth of digital investment advisers, 
and the use of automated investment advice tools 
by market participants, through a number of public 
statements and interpretive releases. Th e current reg-
ulatory focus is oriented toward educating prospec-
tive investors about the nature of digital investment 
advice, including its assumptions and limitations, 
as well as providing guidance on how digital invest-
ment advisers (and other fi rms who use, or off er, 
automated investment advice tools) can meet regu-
latory expectations. Following is a description of the 
current posture of regulators who have weighed in 
on digital investment advice. 

SEC and FINRA Joint Guidance (May 2015)
In May 2015, the Securities and Exchange 

Commission’s (SEC) Offi  ce of Investor Education 
and Advocacy (OIEA) and the Financial Industry 
Regulatory Authority (FINRA) jointly issued an 
Investor Alert (the Joint Alert) that provides retail 
investors with an overview of automated invest-
ment tools as well as a number of general consid-
erations for the selection of digital investment 
advisers.3 While recognizing that online investment 

management programs off er “clear benefi ts” such as 
their low cost, ease of use, and broad accessibility, 
the Joint Alert cautioned investors to consider their 
risks and limitations and off ered a number of fac-
tors and observations that investors should consider 
before using automated investment tools. Th e Joint 
Alert encourages investors to consider the following 
for any automated investment advice tool the terms 
and conditions of the tool, including applicable fees 
and expenses and investment cash-out provisions; 
the tool’s limitations and assumptions, including the 
fact that the tool may rely on assumptions that could 
be incorrect or inapplicable to an investor’s individ-
ual situation; and that certain tools may only off er a 
limited universe of investment options or consider 
only a subset of an investor’s particular circum-
stances when making an investment recommenda-
tion. Th e Joint Alert also emphasized that investors 
should remain mindful of safeguarding their per-
sonal fi nancial information when using automated 
investment tools. 

FINRA Guidance on Principles and 
Effective Practices (March 2016)

Recognizing that digital investment advice tools 
are “likely to play an increasingly important role 
in wealth management,” FINRA released a report 
in March 2016 providing its observations on digi-
tal investment advice tools and identifying a num-
ber of eff ective practices that broker-dealers (and 
by analogy, investment advisers) providing digital 
investment advice tools may consider implement-
ing.4 FINRA’s report focuses on the governance and 
supervision of four key aspects of digital investment 
advice: the design and implementation of the algo-
rithms powering digital investment advice tools; the 
methodology used to construct client portfolios; 
investor profi ling; and account rebalancing. 

With respect to the design and implementa-
tion of algorithms, the report states that fi rms that 
develop digital investment advice tools, or acquire 
or private-label such tools developed by a third party, 
should understand the fi nancial models embedded in 
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the algorithms they use and assess whether the algo-
rithms are consistent with the fi rm’s investment and 
analytic approaches. Th is includes understanding the 
assumptions used to generate scenarios on expected 
returns and whether an algorithm’s methodology has 
any biases or preferences. Th e report provides a non-
exclusive list of principles and practices that would 
comprise an eff ective governance and supervisory 
framework for the data assumptions and algorithms 
that produce a tool’s output. At initial review, this 
could include assessing whether the methodology a 
tool uses, including any related assumptions, is well-
suited to the task; understanding the data inputs 
that will be used; and testing the output to assess 
whether those outcomes conform to a fi rm’s expec-
tations. Th e report states that, on an ongoing basis, 
this governance framework could include assessing 
whether the models a tool uses remain appropriate 
as market and other conditions evolve; testing the 
output of the tool on a regular basis to ensure that it 
is performing as intended; and identifying individu-
als who are responsible for supervising the tool.

Th e report also states that fi rms should imple-
ment governance and supervisory controls on the 
client portfolio construction process. FINRA stated 
that these controls should include processes for deter-
mining the characteristics of a portfolio for particular 
investor profi les (for example, return, diversifi cation, 
credit risk and liquidity risk), and selecting securities 
based on criteria that are appropriate for such a port-
folio. Further, FINRA noted that eff ective practices 
for portfolio construction include monitoring of 
pre-packaged portfolios to assess whether their per-
formance and risk characteristics are appropriate for 
the type of investors to which they are off ered, and 
identifying and mitigating any confl icts of interest 
resulting from the inclusion of particular securities 
in a portfolio. Th ese control mechanisms, accord-
ing to FINRA, should involve personnel who are 
independent of the business. FINRA also observed 
that fi rms should disclose to clients if a digital invest-
ment advice tool favors certain securities, explain 
the reason for the selectivity, and state that other 

investments not considered may have characteristics, 
such as cost structure, that are similar or superior to 
those being analyzed by the tool. 

FINRA addressed investor profi ling by digi-
tal investment advice tools by noting that the rules 
governing the suitability of recommendations by 
broker-dealer fi rms5 and the requirement that fi rms 
use reasonable diligence to know the essential facts 
concerning a customer at account opening and 
thereafter, apply to the use of digital investment 
advice tools.6 Th e report stated that eff ective prac-
tices for customer profi ling in connection with digi-
tal investment advice tools include identifying the 
key elements of information necessary to profi le 
a customer accurately; assessing a customer’s risk 
capacity and risk willingness; resolving contradictory 
or inconsistent responses in profi ling questionnaires; 
assessing whether investing, as opposed to saving 
or paying off  debt, is appropriate for an individual; 
and contacting customers periodically to determine 
whether their profi le has changed. Further, the report 
includes a list of questions that fi rms may consider 
to assess whether the output of a digital investment 
advice tool meets their suitability obligations under 
FINRA Rule 2111.7 Th ese include whether the digi-
tal investment advice tool used seeks to obtain all of 
the required investment profi le factors; how the tool 
handles confl icting responses to customer profi le 
questions; the criteria, assumptions, and limitations 
for determining that a security or investment strat-
egy is suitable for a customer; and whether the tool 
favors any particular securities. 

FINRA also included guidance to member fi rms 
on eff ective practices for automatic rebalancing of cli-
ent portfolios invested through a digital investment 
advice tool. FINRA stated that eff ective practices 
include explicitly establishing customer intent that 
automatic rebalancing occur; apprising the customer 
of the potential costs and tax implications associated 
with a rebalancing; disclosing to customers how 
rebalancing works, including whether drift thresh-
olds or scheduled rebalancing intervals are utilized; 
developing policies and procedures defi ning how 
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well enough and provide suffi  ciently personalized 
investment advice. Th e Division also noted that 
digital investment advisers may not fulfi ll their core 
fi duciary duties when they disclaim responsibility, 
in lengthy legal agreements, for either determining 
whether investments are in a client’s best interest, or 
when managing a client’s account based on outside 
assets or information not requested by the digital 
investment adviser. Th e Division stated that, until 
regulators determine the “proper regulatory frame-
work” for automated investment advice, digital 
advisers seeking to register as an investment adviser 
with Massachusetts will be evaluated on a case-by-
case basis. 

Public Remarks by SEC Offi cials
Th e SEC has not issued any substantive inter-

pretive guidance to date regarding the regula-
tory treatment or obligations of digital investment 
advisers. SEC Commissioner Kara Stein, in public 
remarks, has questioned whether automated invest-
ment advice requires regulators to make “tweaks 
and revisions” to the framework under the federal 
securities laws for regulating investment advisers.9 
Although Commissioner Stein did not defi nitively 
indicate that digital investment advice may require a 
distinct regulatory framework, she stated that regu-
lators must “thoughtfully evolve with innovation.”10 

SEC Chair Mary Jo White has stated in pub-
lic remarks that automated investment platforms 
have the “positive potential to give retail investors 
broader, and more aff ordable, access” to the capital 
markets.11 Chair White acknowledged that, even 
though investment advice delivered through an 
electronic platform is diff erent than the traditional 
adviser model, the SEC’s regulatory assessment of 
digital investment advisers “is no diff erent than for 
a human-based investment adviser.” Chair White 
also addressed the concept of personalized recom-
mendations. In contrast to the Division’s position 
that digital investment advisers do not collect suf-
fi cient information from clients on which to base 
investment advice, Chair White rejected the notion 

digital investment advice tools will act in the event 
of major market movements; and developing meth-
ods that minimize the tax impact of rebalancing. 

Th e report concluded by echoing many of the 
themes of the earlier Joint Release, reiterating that 
investors should seek to familiarize themselves with a 
digital investment advice tool’s investment approach 
and key assumptions, including whether any appli-
cable confl icts of interest compromise the objectivity 
of the investment advice they will receive. FINRA 
also emphasized that investors consider the account 
features and costs associated with the services they 
will receive. 

FINRA has said that it will not examine broker-
dealers to determine whether they are complying 
with the practices discussed in the report and there 
will be no defi ciencies or enforcement actions if the 
eff ective practices are not followed. However, during 
examinations FINRA will ask questions about how 
the digital investment advice tools are being used in 
order to continue to stay informed as to how these 
tools are being used. We expect that FINRA will 
focus on the degree to which the digital investment 
advice tools comply with current obligations such as 
suitability and disclosure of the methodology and 
limitations of the tools.

Massachusetts Securities Division 
Policy Statement

In addition to the SEC’s and FINRA’s guidance, 
state securities regulators have begun to scrutinize 
digital investment advisers to assess their compli-
ance with the current regulatory framework. Th e 
Massachusetts Securities Division (the “Division”) 
released a policy statement in April 2016 taking the 
position that digital investment advisers, particularly 
fully automated digital advisers, may not be able to 
meet the fi duciary obligations required of an invest-
ment adviser registered in that state.8 Specifi cally, 
the policy statement articulated the view that digital 
advisers may be “inherently unable” to act as fi ducia-
ries if they fail to conduct suffi  cient initial and ongo-
ing due diligence necessary to know their customers 



VOL. 23, NO. 7  •  JULY 2016 5

Copyright © 2016 by CCH Incorporated. All Rights Reserved.

that there is a one-size-fi ts-all approach that digital 
advisers must conform to, noting that even “live” 
conversations with human advisers may be “more 
or less robust” in terms of information gathered. 
Th erefore, Chair White acknowledged that in both 
the digital and traditional advisory contexts, there 
may be “variation in the content and fl exibility of 
information gathered” from clients. Chair White 
concluded by stating that SEC staff  from the SEC’s 
Offi  ce of Compliance Inspections and Examinations 
(“OCIE”) are examining digital investment advis-
ers in an eff ort to proactively convey the need for 
such advisers to “operate within the regulatory 
framework of the Advisers Act,” while deepening the 
staff ’s knowledge of the range of services provided 
and their challenges. Jane Jarcho, Deputy Director 
of OCIE, has confi rmed the examination staff ’s 
attention on digital advisers in public remarks, add-
ing that a key focus in SEC examinations of digital 
investment advisers is their practices for collection of 
client information.12 

Department of Labor Fiduciary Rule 
and other Statements 

Similar to Chair White’s statement that digital 
investment advisers should be operating within the 
regulatory framework for investment advisers under 
the Advisers Act, the Department of Labor (the 
Department) has explicitly recognized that digital 
advisers may act as fi duciaries to retirement plans 
and plan participants and fulfi ll all corresponding 
obligations under the Employee Retirement Income 
Security Act (ERISA).13 Further, in the adopting 
release for the revised defi nition of “fi duciary” and 
related exemptions under ERISA, the Department 
took the position that digital investment advisers are 
progressing toward a business model that may elimi-
nate many of the confl icts of interest presented by tra-
ditional investment advisers in the ERISA context.14 
Secretary of Labor Th omas E. Perez has publicly 
stated in congressional testimony that digital invest-
ment advisory services help to provide investment 
advice as a fi duciary “at signifi cantly lower fees” and 

in small savers’ best interests.15 Th e Department has 
additionally noted that technology-enabled services 
off ered by digital investment advisers are a comple-
ment to traditional advisers, off ering a narrower and 
more tailored service to a younger segment of the 
investing public who may later seek the expanded 
services of a traditional adviser once their wealth 
grows.16 Th e Department additionally noted that 
automation of key investment advisory tasks that 
are “time-consuming” and “error-prone” when done 
manually, such as portfolio rebalancing and tax-loss 
harvesting, may be a strategic complement to tra-
ditional advisory services.17 Th e Department stated 
that automating such services would enable human 
advisers to “more effi  ciently allocate their time to the 
tasks that can bring in more revenues.” 

Areas of Regulatory Focus 
for Digital Investment Advisers

Th e current regulatory regime governing invest-
ment advisers, when applied to the digital invest-
ment advice model, presents a number of compliance 
and operational considerations. It is important that 
digital investment advisers remain mindful of their 
regulatory obligations, particularly in light of the 
continued scrutiny from regulators and industry par-
ticipants, and design and implement an appropriate 
governance and internal control framework. In this 
section we discuss select regulatory areas that present 
unique challenges to the digital advice model, and 
describe certain approaches and processes that digi-
tal investment advisers may consider to help defuse 
these challenges. 

Status of Investment Advisory Programs: 
Investment Company Act Rule 3a-4

Digital investment advisers who off er discretion-
ary asset allocation programs should be mindful that 
the structure of these programs may raise investment 
company status questions under the Investment 
Company Act of 1940 (Company Act). Rule 3a-4 of 
the Company Act provides a non-exclusive safe har-
bor from the defi nition of an investment company 
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for discretionary investment advisory programs.18 
An advisory program that is organized and operated 
in accordance with the rule will not be deemed to be 
a de facto investment company so long as it complies 
with a number of conditions designed to ensure that 
clients receive individualized treatment and there is 
no pooling of assets. Among other things, Rule 3a-4 
requires advisers to obtain information about the 
client’s fi nancial situation and investment objectives 
and manage each such account in accordance with 
any reasonable restrictions imposed by the client on 
the management of the account.19 Not all digital 
investment advisers necessarily avail themselves of 
the rule. Whether the safe harbor is relevant depends 
on whether client portfolios are managed in a similar 
manner. Th e more unique and customized the port-
folios are, the less likely they run the risk of being 
considered a de facto investment company in the fi rst 
instance. If an adviser is relying on the rule, a key 
consideration for digital advisers becomes the treat-
ment of reasonable restrictions. From an operational 
perspective, their platform should provide a mecha-
nism for clients to communicate requests to impose 
reasonable restrictions, or modify existing restric-
tions. Th is may be done through a platform func-
tionality that permits clients to designate particular 
securities or types of securities they wish to exclude 
from their accounts, or a prompt during account 
sign-up that directs clients to contact the adviser via 
a chat feature or toll-free number if the client wishes 
to impose a restriction on their account. 

Further, the determination of whether a restric-
tion is “reasonable” becomes more challenging in 
the context of a program that may already contain 
limited investment options. In this respect, the SEC 
staff  has provided guidance that a restriction would 
be unreasonable if it is clearly inconsistent with the 
investment strategy or investment objectives of a 
client’s account or if it is fundamentally inconsis-
tent with the nature or operation of the advisory 
program.20 Th e staff  stated that the diffi  culty in 
complying with a restriction, the specifi city of the 
restriction, and the number of restrictions imposed 

by a client are all factors that bear on the determina-
tion of whether a particular restriction is reasonable. 
In addition to implementing processes for captur-
ing, documenting and implementing restrictions, 
digital advisers should also consider documenting 
the types of restrictions they consider reasonable 
or unreasonable for their advisory program, along 
with analysis and support for why certain types of 
restrictions may not be considered reasonable given 
the investment strategies that are off ered and the 
nature and operation of the advisory program they 
off er to clients. 

Advertising and Performance Projections: 
Advisers Act Rule 206(4)-1

Digital investment advisers subject to regis-
tration with the SEC as an investment adviser are 
subject to Advisers Act Rule 206(4)-1 (Advertising 
Rule). Th e Advertising Rule includes a number of 
specifi c prohibitions on the content of investment 
adviser advertising, in addition to a general catch-
all prohibition on advertisements that contain any 
untrue statement of a material fact, or are otherwise 
false and misleading. An “advertisement” under the 
Advisers Act is defi ned broadly to include (1) any 
“notice, circular, letter or other written communica-
tion addressed to more than one person,” or (2) “any 
notice or other announcement in any publication 
or by radio or television, which off ers […] any […] 
investment advisory service with regard to securi-
ties.”21 Th e concept of an advertisement is similarly 
interpreted broadly to encompass materials designed 
to maintain existing clients or to solicit prospective 
clients.22 Consequently, content posted on a digital 
investment adviser’s platform or mobile application 
is likely to be regulated as an “advertisement” irre-
spective of whether it is available pre- or post-login. 
Th e Advertising Rule is of heightened signifi cance 
to digital investment advisers who often rely exclu-
sively on advertising to capture the interest of a retail 
audience and prolifi cally use social media to create 
and maintain their profi le, and presents a range of 
considerations as discussed below. 
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Testimonials: Th e Advertising Rule prohibits 
the use of any testimonial concerning the invest-
ment adviser or any advice, analysis, report, or 
other service provided by the investment adviser, in 
an advertisement.23 Use of social media by digital 
investment advisers may present testimonial issues 
where a digital adviser prioritizes, endorses, pro-
motes, or “likes” posts by clients or prospective cli-
ents. Th e SEC staff  has stated that, depending on the 
facts and circumstances, public commentary made 
directly by a client about their experience with, or 
endorsement of, an investment adviser may be a tes-
timonial.24 Th e SEC Staff  further stated that public 
comments by third parties about a client’s experience 
or endorsement of an investment adviser may also be 
a testimonial.25 Digital advisers should also consider 
the testimonial rule when referencing or including 
third-party reviews of its services or ratings on its 
website or social media platforms. 

Use of Graphs, Charts, and Formulas: Th e 
Advertising Rule prohibits advertisements that rep-
resent, either directly or indirectly, that any graph, 
chart, formula or other device being off ered can 
in and of itself be used to make trading decisions, 
unless the advertisement prominently discloses the 
limitations or diffi  culties in its use.26 Digital advis-
ers may include graphs or charts in advertisements to 
illustrate how particular investment approaches may 
assist clients with realizing particular goals (for exam-
ple, retirement savings by a particular age, house pur-
chase, or college savings). Th e advertisement may be 
structured as an interactive widget permitting clients 
to input certain information such as current age and 
desired retirement timeframe, and see an illustrated 
graph that projects how the digital adviser’s invest-
ment approach can assist the client in reaching his 
or her investment goal. However, it is also worth 
noting that the algorithms used by digital advisers 
may themselves be considered a “device” designed to 
make trading decisions and otherwise provide advice. 
Accordingly, digital advisers should ensure that adver-
tisements that contain graphs or charts, or that pro-
mote the investment decisions made by the adviser 

through its algorithms, be accompanied by disclosure 
about applicable limitations and assumptions.27 

Use of Projected/Back-Tested Performance: 
Th e use of performance in investment adviser adver-
tising is governed by the Advertising Rule’s catch-
all provision, which prohibits advertising material 
that contains an untrue statement of material fact 
or which is otherwise false or misleading.28 Digital 
investment advisers who include performance pro-
jections in advertising materials should ensure that 
their advertising is consistent with the SEC Staff ’s 
guidance on the use of performance results in 
investment adviser advertising. Th e SEC Staff  has 
addressed the circumstances under which the use of 
actual or hypothetical performance in investment 
adviser advertising is false or misleading, or would 
imply, or cause a reader to infer, “something about 
the adviser’s competence or about future investment 
results that would not be true had the advertisement 
included all material facts.”29 As a result, it is critical 
that projections be identifi ed as such (meaning that 
they are positioned as hypothetical, forward-looking 
statements that often are provided for illustrative 
purposes) and that the advertisement discloses the 
limitations inherent in those projections, including 
those based on standard disclosure.

Claims of Free Services: Investment advisers 
may not publish or distribute any advertisements 
that contain any statement to the eff ect that a report, 
analysis, or service off ered is free unless it actually is.30 
Digital investment advisers who provide free portfo-
lio analysis, plans, or recommendations to prospec-
tive clients should ensure that their characterization 
of such services in advertisements is truthful and not 
misleading. For instance, if free portfolio analysis or 
recommendations are only off ered for client portfolios 
that meet a certain threshold of assets, these services 
should not be characterized as “free” in advertising. 

Compliance Program Maintenance
SEC-registered digital investment advisers are 

required by Advisers Act Rule 206(4)-7 to adopt 
and implement written policies and procedures 
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reasonably designed to prevent violation by the 
adviser and its supervised persons of the Advisers 
Act.31 Such advisers are also required to designate 
a chief compliance offi  cer responsible for adminis-
tering its policies and procedures, and to conduct a 
review at least annually of the adequacy and eff ec-
tiveness of the adviser’s policies and procedures and 
the eff ectiveness of their implementation.32 

Automation of investment management func-
tions presents a number of considerations for digi-
tal advisers’ ongoing compliance programs. Digital 
investment advisers should consider whether they 
have designed and implemented appropriate pro-
cedures for oversight, supervision, and implemen-
tation of changes of the quantitative models, or 
algorithms, used to manage client accounts. Th e 
SEC has under certain circumstances brought 
enforcement actions against investment advisers 
who fail to correct errors in quantitative mod-
els used to manage client accounts, disclose such 
errors to clients or senior management, or comply 
with policies and procedures requiring escalation 
of an identifi ed breach of risk management proto-
cols or internal controls.33 Procedures for the over-
sight of digital advisers’ algorithms may include the 
following:

Regular review and surveillance of an algorithm’s 
performance across client accounts, includ-
ing evaluating the performance of algorithmic 
functions against particular accounts or internal 
benchmarks; 
Guidelines and authorization procedures for 
implementing changes to an algorithm, includ-
ing appropriate audit trails and documenta-
tion of all such changes and their supporting 
rationale; 
Appropriate processes to test changes and con-
sider any downstream implications before they 
go live; and 
Identifi cation and escalation of any errors asso-
ciated with the algorithms, and documentation 
of such processes.

Compliance personnel have a role in testing under 
Advisers Act Rule 206(4)-7 to make sure that busi-
ness and technology personnel are implementing 
controls appropriately and in a manner consistent 
with the adviser’s written procedures for oversight, 
supervision, and change management.

Conclusion
Digital advice off ers an exciting opportunity 

to democratize advice and make it available to a 
broader swath of investors. As regulators have only 
recently begun to weigh in on digital advice, advis-
ers should continue to pay close attention to public 
statements and other actions by the regulators that 
may shed light on how digital investment advisers 
may best meet their regulatory obligations. However, 
even as digital advice continues to evolve and trans-
form the market, digital investment advisers can and 
should rely on long-standing regulatory principles to 
develop appropriate controls around these transfor-
mative services.

Jennifer L. Klass is a partner and Eric L. 
Perelman is an associate in the Investment 
Management Practice Group of Morgan, 
Lewis & Bockius LLP.
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